























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































ENGLISH LAW OF EVIDEXNCE, 317

and qualified by others of much more thar doul tful
wisdom ; but when all allowance has been made {or
the statutory reforms of the law of evidence ultimately
attributable to Bentham, there remains quite enough
to give an exalted idea of the knowledge of human
nature, and specially of Inglish human nature, which
has characterized so many generations of judicial
legislators. Lastly, I think that the method of the
Evidence Act greatly facilitates the comparison of the
English law of evidence with other bodies of rules
which arve in par: materid, and thus enables us to
see what the English law is not. It is seen to be
very different from those barren legal systems
which arc almost entirely occupied with questions
of what English lawyers call primary and secondary
evidence. It is very superior to others which are
full of arbitrary presumptions, based upon premature,
imperfect, or erroneous generalisations about facts and
conduct. Finally, it has a special excellence in laying
down no rules at all on certain branches of judieial
inquiry. It does not affect to provide the Judge of
Fact with rules to guide him in drawing inferences
from the assertion of 2 witness to the existence of the
facts asserted by hum. Mr. Stephen, 1n his Introduc-
tion, strongly insists on the difficulty of this precess,
and vechemently contends against the vulgar belief
that it is a simpler thing to infer the reality of a fact
from an assertion of its reality, than to infer one
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fact from another which has been proved beyond
dispute. It is in the passage from the statements
of the witnesses to the inference that those state-
ments ave true, that judicial inquiries generally
break down. The English procedure of examination
and cross-examination is doubtless entitled to the
highest praise; but, on the whole, it is the rarest and
highest personal accomplishment of a judge to make
allowance for the ignorance or timidity of witnesses,
and to see through the confident and plausible liar.
Nor can any general rules be laid down for the acqui-
sition of this power, which has methods of operation
peculiar to itself, and almost undefinable. Ihave heard
barristers in India assert—and Mr, Stephen tells the
same story of a barrister in Ceylon—that they knew
Nutive witnesses to be perjuring themselves whenever
their toes begin to twitch, and, country for country,
the tests which English judges and counsel have
taught themselves to apply with practical success are
hardly less singular. But the caution of the English
law in avolding express rules concerning this par-
ticular process of inference has not always been dis-
plaved by the legal systems of other countries, or
always appreciated by speculative juridical critics in
our own. Some elaborate attempts to connect the ac-
cumulation of testimony with the theory of proba
bilities have proceeded from the very mistake which
the English law has escaped; and the error is at the
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root of all rules for definitely graduating the approach
to a valid conclusion according to the number of
witnesses who have deposed to the existence of a par-
ticular fact or group of facts.

At the same time, it must always be recollected that
the affirmative or positive method of arrangement
followed in the Indian Evidence Act does not repre-
sent the historical growth of the English faw of
Evidence. So far as it consisted of express rules, it
was In its origin & pure system of exclusion, and the
great bulk of its present rules were gradually deve-
loped as exceptions to rules of the widest application,
which prevented large classes of testimony from being
submitted to the jury. The chief of these were
founded on general propositions of which the approxi-
matlon to truth was but remote. Thus the assump-
tions were made that the statements of litigants as to
the matter in dispute were not to be believed ; that
witnesses interested in the subject-matter of the suit
were not credible ; and that no trustworthy inference
can be drawn from assertions which a man makes
merely on the information of other men. The
vigorous attacks of Bentham on the techmnical rules
which had the first two propesitions for their founda-
tion have caused themn to be removed from our law ;
but the role based on the third—the rule commonly
described as the rule against the admissibility of
hearsay evidence—still holds its ground. Much the
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largest part of the law of evidence has grown up, se
to speak, under the shadow of this great rule of ex-
clusion, and consists of exceptions to it matured and
stated with a caution which is the true sceret of the
value which this branch of law undounbtedly possesses.
A complete account of it cannot in fact be given,
unless the mode of its development be kept in view.
We could not otherwise, for example, explain the
disproportion between its component parts.  We find
in the Indian Evidence Act a few permissive rules
of the widest application, and by their side a multi-
tude of minor rules, of which some relate to matters
which are almost trivial. A rule declaring the re-
levancy of commercial accounts kept in a particular
way, is grouped with such a rule as affirms the rele-
vancy of ‘faets which are the occasion, cause or
effect, immediate or otherwise, of relevant facts or
facts in issue, or which coustitute the state of things
under which they happened, or which afforded an
opportunity for their occurrence or transaction.” It
would be impossible to understand the number of
carefully limited, but very minute, permissive rules,
without reference to their origin in a rule of ex-
clusion ; and, indeed, it is morally certain that if the
English lawyers, instead of slowly framing exceptions
to rules shutting out testimony, had set themselves
to lay down a sertes of aflirmative propositions as to
the classes of facts from which inferences can be
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safely drawn, they would have created a body of rules
very different from the existing law, and, in all pro-
bability, infinitely less valuable. Another important
reason, too, for remembering that our law of evidence
is historically a system of exclusion, is that we cannot
in any other way account for its occasional miscar-
riages. The conditions under which it was originally
developed must still be referred to, in explanation of
the difficulty of applying it in certain cases, or of the
ill success which attends the attempt to apply it.
The mechanism of judicial administration which once
extended over a great part of Europe, and in which
the functions of the judge were distributed between
persons or bodies representing distinct sources of
authority—the King and the country, or the Lord
and his tenants—in England gradually assumed the
shape under which we are all familiar with it in
criminal trials and at Nisi Prius. A body of men,
whose award on questions of fact is in the last resort
conclusive, are instructed and guided to a decision by
a dignitary, sitting in their presence, who is assumed
to have an eminent acquaintance with the principles
of human conduct, whether embodiced or not in tech-
nical rules, and whois sole judge of points of law, and
of the admissibility of evidence. The system of tech-
nical rules which this procedure carries with it fails
then, in the first place, whenever the arbiter of facts
—the person who has to draw inferences from or
Y
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about them~-—has special qualifications for deciding or.
them, supplied to him by experience, study, or the
peculiarities of his own character, which are of more
value to him than conld be any general direction
from book or person. For this reason, a policeman
guiding himself by the strict rules of evidence would
be chargenble with incapacity, and a general would be
guilty of a military crime. Again, the blending of
the duties of the judge of law and of the jndge of
fact deprives the system of much, though not neces-
sarily of all, of its utility. An Kquity judge, an
Admiralty judge, o Common Law judge trying an
election petition, an historian, may employ the
English rules of evidence, particularly when stated
affirmatively, to steady and sober his judgmnent, but
he cannot give general directions to his own mind
without runuing much risk of entangling or enfeebling
it, and, under the existing conditions of thought, he
cannot really prevent from mfluencing his decision
any evidence which has been actually submitted to
Lim, provided that he believes it. Englishmen arve
extremely prone to do injustice to foreign systems of
judicial administration, from forgetting the inherent
difficulty of applying the English law of evidence,
when the same authority decides both on law and on
fact, as is nostly tle case in other countries. The
evidence permitted to be plured before a French jury
has often furnished English lawyers with matter for
surprise or wmerriment, But the jury is a mere
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modern excrescence on French criminal procedire
It still works clumsily and very much at haphazard.
French judges and lawyers are entitled to have their
aptitudes tested by their method of dealing with civil
cuses, in which the same Court which settles points of
law deeides questions of fact ; and there the special
skill and acquired sagacity which are applied to facts,
though very slightly controlled by a Inw of evidence,
lead, I believe, to a sound decision just as often as
the equivalent accomplishments of our own judges.
The value to India itself, not of the Evidence Act,
but of the system of rules included in it, is a rather
complex question. I have no doubt whatever that
the Iudian Law Commissioners and Mr. Stephen were
wise in legislatively declaring the law of evidence, as
they found it nominally prevailing thronghout India
-—that 1s, as a body of rules not distinguishable from
those of Englishi law,  Their measare has, in fact, for
the first time, put this law into a state which admits
of its operation being accurately observed and tested.
But it may be suspected that, after more experience
of its working has been gained by the servants of the
Indian Government, who will henceforward be uni-
versally familiar with it, a certain number of its rules
will be found, so far as India is concerned, to require
modification. The reasons for this opinion may be
thus stated. The rules of evidence are founded on
propositions concerning human naiwre ond conduct
T2
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whicl: are approximately true.  When, however, we
are transferring a system from England to a country
o far removed from it, morally and mentally, as
India, we cannot be quite sure that all the proposi-
tions which are roughly true of one people and one
state of society are in the same degree true of another
people and another social state.  Still less can we be
surc that the relative truth of rules founded on pro-
positions of this sort is the same in the two countries.
Mr. Stephen, as I have said, strongly eontends that
one of the most difficult processes which the judicial
mind has to go through is the inference from the fact
of a witness’s assertion to the existence of the fact
asserted by himj but still, though the principle is
from the nature of the case nowhere expressly Ilaid
down, it would be unreasonable to doubt that wit-
nesses in England very generally speak the truth, and
the assumption that they do speak it is perpetually
acted upon. On the other hand, the statements of a
person who is not called as a witness are, subject to
exceptions, inexorably excluded by English law.
It is, therefore, considered in this country, and it is
probably true, that a fact deposed to by a witness in
court is more likely to exist than a fact reported
at second-hand.  But it is a great deal more than
doubtful whether this assertion can be confidently
made of India. The inference from the statement of
n witness to the truth of the statement, which is not
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always secure here, is there in the highest degree un-
safe. The timidity of the people; their training
during childhood in households in which veracity is
said to be scarcely recognised as a virtue; the strange
casuistry of their religions literature, which excuses
false speaking and swearing in the interests of the
higher castes; possibly (as some say) their dramatic
instinet, which leads themn to confound truth with
verisimilitude ; more than all (as is generally believed ),
the disinclination of the English to sanction the
grotesque and superstitious oaths which the natives
employ among themselves—all these causes contribute
to produce the very general worthlessness of native
testimony. Fortunately the evil is diminishing. It
is no mere comfortable commonplace, but a fact
established by abundant observation, that the practice
of truth-speaking diffuses itself with the spread of
education, and it is beginning to be true, with the ex-
ceptions to be found in all countries, that an educated
Native of India either will not lie or will feel
acutely the shame of being detected in lying. But,
nevertheless, strong distrust is still felt by Indian
Courts of much or most of the dircct testimeny pre-
sented to them, and hence they are apt to attach very
great weight to relevant facts established beyond
dispute, which in this country would be regarded as
of minor importance and significance. There is,
therefore, considerable danger lest too narrow canona



326 INDIAN TESTIMONTY.

of relevancy should, in virtue of principles admitted
to be at best only roughly true, occasionally forbid an
Indian Court to take into account facts which furnish
inferences a great deal safer than all the evidence
which the law unhesitatingly lets in. T myself have
known a heavy mercantile suit to be tried by a judge
who was intimately persuaded that the witnesses on
cach side were telling a concerted story in which there
was a Jarge element of falschood; but what was its
amount, the facts before the Court did not enable him
to decide. It was known, however, that a person of
good repute had made a statement concerning the
matter in dispute under perfectly unsuspicious circum-
stances, which would have decided the case; but he
was shown to be alive, and he was not called as
a witness. The theory of the law was that, as he was
in a foreign country, a commission should issue for
his examination. The fact was that he had settled as
i religious ascetic in Bokhara, and in Dokhara as 1t
was before the Russian advance in Central Asial T
imagine, therefore, that the more general application
of the rules of evidence which will follow the enact-
ment of the lividence Act is extremely likely to lead
to still further refaxations of the so-called rule against
“hearsay,” as reguired under the special circumstances
of India. Nor do I suppose that Mr. Stephen is of a
very different opinion. He introduced into the
LEvidence Act a peculiar provision (scct. 165), under
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which an Indian judge is empowered, for the purpose
of obtaining proof of ¢ relevant’ facts, to ask questions
even concerning ‘irrelevant’ facts, or in other words,
facts not falling under the definitions of relevancy;
nor can any objection be taken to these questions. 1
have heard this power described by a person incredu-
lous of the value of the English system of evidence
as nothing less than its reductio ad ebsurdum. And,
indeed, if the liberty of recciving testimony technically
irrelevant were to be very largely and universally em-
ployed in India, there might be some justice in the
chiarge. Dut I take the provision as intended, so to
speak, to ease off the law of evidence, which will now
be at everybody’s command, until the practical re-
sults of its general application in India have been
sufficiently observed. So understood, the expedient
scems to be prudent and ingenjous. Meanwhile, the
rules of evidence will be binding on contending
litigants and on their advocates, while they will
doubtless be gencrally obeyed by the judge, and will
in any event exercise a steadying and sobering in-
fluence on his wimd.

It does not fall within the scope of this paper to
inguire whether the LEnglish Law of Evidence has
had any, and what, effect on English methods and
habits of thought., Dut I have no doubt that the
effect has been considerable.  ITn our day, the great
chastener and corrector of all investigation and of
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the whole business of inference from the known to the
unknown, is scientific inquiry into the facts of nature;
but though its influence, great already, 18 destined tc
be much greater, it is altogether modern. English-
wmen have for long had, not indeed an adequate, buta
valuable substitute for it in their law of evidence. I
do not deny that they in some degree owe this advan-
tage to an accident. The carly rules of exclusion
adopted by our law, though founded on views of
human conduct which contained a considerable
amount of truth, were soon seen to require limitation
if they swere to be brought into still further harmony
with human nature; and thus the great practical
sagacity which has always distinguished English
lawyers came to be employed on the modification of
these rules—always, however, restrained and sobered
by their veneration for dominant principles long since
judicially declared. The system evolved had many
defects, some of which have been removed; but even
in its unimproved state it produced a certain severity
of judgment on questions of fact which has long been
a healthy characteristic of the English mind. The
expericnce of any observant person will probably
supply him with instances i point; but I take a less
familiar example in the specially English school of
history. It has certainly been strongly affected by
canons of evidence having their origin in the law.
Nobody can doubt that the peculiarities thus produced
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ara those which distinguish Hallam, Grote, Lewis,
and Freeman from the bulk of French or German
historians; and for this reason alone we may respect
the prineiple, dear to English lawyers, which in their
own language runs, ¢ Hearsay is no Evidence.’
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Ir it were worth cur while to inquire narrowly intc
the causes which have led of late years to the
revival of interest in the Roman civil law, we should
probably end in attributing its increasing popularity
rather to some incidental glimpses of iz value which
have been gained by the English practitioner in the
course of legal business, than to any widely diffused
. or far-reaching appreciation of its importance as an
instrument of knowledge. It is most certain that the
higher the point of jurisprudence which has to be dealt
with, the more signal is always the assistance derived
by the English lawyer from Roman law ; and the
higher the mind employed upon the guestion, the
more unqualified is its admiration of the systemn by
which its perplexities have been disentangled. DBut
the grounds upon which the study of Roman juris-
prudence is to be defended are by no means such as
to be intcliigible only to the subtlest intellects, nor
do they awaif the occurrence of recondite points of
law in order to disclose themselves. 1t is believed

*{Published in the Cambridge Essays for 1856.)
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that the soundness of many of them will be recognised
as soon as they arc stated, and to these it is proposed
to call attention in the present Essay.

The historical convexion between the Roman
jurisprudence and our own, appears to be now looked
upon as furnishing one very strong reason for in-
creased attention to the civil law of Rome. The fact,
of course, is not now to be questioned. The vulgar
belief that the Lnglish Common Law was indigenous
in all its parts was always so easily refuted by the
most superficial comparison of the text of Bracton
and Fleta with the Corpus Juris, that the honesty of
the historians who countenanced it can only be de-
fended by alleging the viclence of their prejudices ;
and now that the great accumulation of fragments of
ante-Justinlanean compendia, and the discovery of
the MS. of Galus, have increased our acquaintance
with the Roman law in the only form in which it can
have penetrated into DBritain, the suspicion of a partial
earlier filiation amounts aimost to a certainty. The
faet of such a filiation has necessarily the highest in-
terest for the legal antiquarian, and it is of value
besides for its effect on some of the coarser preposses-
sions of English lawyers. But too much importance
should not be attached to it. It has ever been the
case in England that every intellectual importation
we have received has been instantly coloured by the
peculiarities of our national habits and spirit. A
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foreign jurisprudence interpreted by the old English
common-lawyers wounld soon cease to be foreign, and
the Roman law would lose its distinctive character
with even greater rapidity than any other set of insti-
tutions. It will be easily understood that a system
like the laws of Rome, distinguished above all nthers
for its symmetry and its close correspondence with
fundamental raoles, would be effectually metamor-
phosed by a very slight distortion of its parts, or by
the omission of one or two governing principles.
Even though, therefore, it be troe—and true it cer-
tainly is—that texts of Roman law have been worked
at all points into the foundations of our jurisprudence,
it does not. follow, from that fact, that our knowledge
of English law would be materially improved by the
study of the Corpus Juris ; and besides, if too much
stress be laid on the historical connexion between the
systems, it will be apt to encourage one of the most
scrious errors into which the inquirer into the philo-
sophy of law can fall. It is not because our own
jurisprudence and that of Rome were once alike that
they ought to be studied together—it is because they
will be alike. It is because all laws, however dissimi-
lar in their infancy, tend to rescinble each other in
their maturity 3 and Dbecause we in Inglaud are
stowly, and perhaps unconscionsly or unwillingly, but
still steadily and certainly aceustoming ourselves to
the same modes of legal thought and to the same
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conceptions of legal principle to which the Roman
jurisconsults had attained after centuries of accumu-
lated experience and unwearied cultivation.

The attempt, however, to explain at length why
the flux and change which our law is visibly under-
gomg furnish the strongest reasons for studying a
body of rules so mature and so highly refined as that
contained ir the Corpus Juris, would be nearly the
same thing as endeavouring to settle the relation of
the Roman law to the science of jurisprudence ; and
that inquiry, from its great length and difficulty,
it would be obviously absurd to prosccute within
the limits of an Essay like the present. But there
is a set of considerations of a different nature,
and equally forcible in their way, which cannot be
too strongly impressed on all who have the control
of legal or general education. The point which
they tend to cstablish is this :—the Immensity of
the ignorance to which we are condemned by
ignorance of Roman law. It may be doubted
whetlier even the best educated men in England can
fully realise how vastly important an clement is
Roman law in the gencral mass of human know-
ledge, and how largely it enters into and pervades
and modifies all products of human thought which
are not exclusively English. Before we endeavour
to give some distant idea of the extent to which this
is true, we must remind the reader that the Roman
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law is not a system of cases, like our own. It ie
a system of which the nature may, for practical
purposes, though inadequately, be described by saying
that it consists of principles, and of express written
rules. In England, the labour of the lawyer is to
extract from the precedents a formula, which, while
covering them, will also cover the state of facts to be
adjudicated upon ; and the task of rival advocates is,
from the same precedents, or others, to elicit differ.
ent formulas of equal apparent applicability. Now,
in Roman law no such use is made of precedents.
The Corpus Juris, as may be seen at a glance,
coutalns a great number of what our English law-
yers would term cases; but then they are in no
respect sources of rules—they are instances of their
application. They are, as it were, problems solved
by authority in order to throw light on the rule, and
to point out how it should be manipulated and
applied.  How it was that the Roman law came to
assume this form so much soconer and more com-
pletely than our own, is a question full of mterest,
and it is one of the first to which the student should
address himself; but though the prejudices of an
Englishman will probably figure to him a juris-
prudence thus constituted as, to say the least, anoma-
lous, it 1s, nevertheless, quite as readily conceived,
and quite as natural as the constitution of our own
system. In proof of this, it may be remarked thar
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the English common law was clearly conceived by its
earliest cxpositors as wearing something of this
character. It was regarded as existing somewhere in
the form of a symmetrical body of express rules,
adjusted to definite principles. The knowledge of
the system, however, in its full amplitude and pro-
portions was supposed to be confined to the breasts
of the judges, and the lay-public and the mass of the
legal profession were only permitted to discern its
canons intertwined with the facts of adjudged cases.
Many traces of this aucient theory remain in the
language of our judgments and forensic arguments,
and among them we may perhaps place the singular
use of the word ‘ principle ' in the sense of a legal
proposttion elicited from the precedents by com-
parison and induction.

The proper business of a Roman jurisconsult was
therefore confined to the interprctation and applica-
tion of express written rules—processes which must,
of course, be to some extent employed by the pro-
fessors of every system of laws—of our own among
others, when we attempt to deal with statute law.
But the great space which they filled at Rome has
no counterpart in Inglish practice; and becommg,
as they did, the principal excreise of a class of men
characterised as a whole by extraordinary subtlety
and  patience, and in individual cases by extri-
ordinary genius, they were the means of produ:-
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ing results which the English practitioner wanta
centuries of attaining. We, who speak without
shame—ocensionally with something like pride—of
our ill success in construing statutes, have at our
command nothing distantly resembling the appliances
which the Roman jurisprudence supplies, partly by
definite canons and partly by appropriate examples,
for the understanding and management of written
law. It would not be doing more than justice to
the methods of interpretation invented by the
Roman lawyers, if we were to compare the power
which they give over their subject-matter to the
advantage which the geometrician derives from
mathematical analysis in discussing the relations of
space. By each of these helps, difficulties almost
insuperable become insignificant, and processes
nearly interminable are shortened to a tolerable
compass. The parallel might be carried still further,
and we might insist on the special habit of mind
which either class of mental exercise induces.
Most certainly nothing can be more peculiar, special,
and distinct than the bias of thought, the modes of
reasoning, and the habits of illustration, which are
given by a training in the Roman law. No tension
of mind or length of study which even distantly
resembles the labour of mastering English juris-
prudence is necessary to enable the student to
realise these peculiarities of mental view; but still
they cannot be acquired without some effort, and
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the question is, whether the effort which they de-
mand brings with it sufficient reward. We can only
answer by endeavouring to point out that they per-
vade whole departments of thought and inquiry of
which some knowledge is essential to every lawyer,
and to every man of decent cultivation.

In the first place, it is to be remarked, that
all discussion concerning Moral Philosophy has for
nearly two centuries been conducted on the Con-
tinent of Europe in the language and according to
the modes of reasoning peculiar to the Roman Civil
Law. Shortly after the Reformation, we find two
great schools of thought dividing this class of subjects
between them. The most influential of the two was
at first the sect or school known to us as the Casuists,
all of them in spiritual communion with the Roman
Catholic Church, and nearly all of them affiliated to
one or other of her religious orders. On the other
side were a body of writers connected with each
other by a common intellectnal descent from the
great author of the treatise De Jure DBelli et Pacis,
Hugo Grotius. Almost all of the latter were adhe-
rents of the Reformation, and, though it cannot be
said that they were formally and avowedly at con-
flict with the Casuists, the origin and object of their
system were, nevertheless, essentially different from
those of Casulstry. It is nccessary to call attention
to this difference, because it involves the question of

z
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the influence of Roman law on that department of
thought with which both systems are concerned. The
hook of Grotius, though it touches questions of pure
Ethics in every page, and though it is the parent,
immediate or remote, of innumerable volumes of
formal morality, 1s not, as is well known, o professed
treatise on Moral Philosophy; it is an attempt to
determine the Law of Nature, or Natural Law. Now,
without entering upon the question, whether the con-
ception of a Law Natural be not exclusively a creation
of the Roman jurisconsults, we may lay down that,
even on the adinissions of Grotius himself, the dicta
of the Roman jurisprudence as to what parts of
known positive law must be taken to be parts of the
Law of Nature, are, if not infallible, to be received, at
all events, with the profoundest respect. Hence the
system of Groting is implicated with Roman law at its
very foundation; and this connexion rendered inevi-
tuble—what the legal fraining of the writer would
perhaps have entailed without it—the free employ-
ment in every paragraph of technical phraseology,
and of modes of rensoning, defining, and illustrating,
which must sometimes conceal the sense, and almost
always the force and cogency, of the argument from
the reader who is unfamiliar with the sources whence
they have been derivad.  On the other hand, Casuistry
borrows little from Roman law. A few technical
expressions, of Roman origin, have penetrated inte
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its language through the medium of the Canon law ;
but the form of the argument in the Casuistical writers
is mostly taken from the course of a theological dis-
putation in one of the academical schools, and the
views of morality contended for have nothing what-
ever in common with the undertaking of Grotius.
All that philosophy of right and wrong which has
become famous, or infamous, under the name of
Casuistry, had its origin' in the distinction between
Mortal and Venial Sin. A natural anxiety to escape
the awful consequences of determining a particular
act to be mortally sinful, and a desire, equally intel-
ligible, to assist the Roman Catholic Church in its
conflict with Protestantism by disburthening it of
an inconvenient theory, were the motives which
impelled the authors of the Casuistical philosophy
to the invention of an elaborate system of criteria, in-
tended to remove immoral actions, In as many cases
as possible, out of the category of mortal offences,
and to stamp them as venial sins. The fate of
this experiment is matter of ordinary history., We
know that the distinctions of Casuistry, by enab-
ling the priesthood to adjust spiritual control to all
the warieties of human character, did really eonfer
on it an influence with princes, statesmen, and

! This subject is fully and clearly discussed by Mr. Jowett
Epistles of St. Puaul, Vol. i1, pp. 351, 352,

% 2
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generals unheard of in the ages before the Reforma.
tion, and did really contribute largely to that great
reaction which checked and narrowed the first suc-
cesses of Protestantism. Dut beginning in the at-
tempt, not to establish, but to evade—not to discover
a principle, but to escape a postulate—not to settle
the nature of right and wrong, but to determine what
was not wrong of a particular nature,—Casuistry
went on with its dexterous refinements till it ended
in so attenuating the moral features of actions, and
so belying the moral instincts of our being, that at
length the conscience of mankind rose suddenly in
revolt against it, and consigned to one common ruin
the system and its doctors. The blow, long impend-
ing, was finally struck in the Provincial Letters of
Pascal ; and since the appearance of those memorable
Papers, no moralist of the smallest influence or credit
has ever avowedly conducted his speculations in the
footsteps of the Casuists. The whole ficld of ethical
scicnes: was thus left at the exclusive command of the
writers who followed Grotius; and it still exhibits in
an cxtraordinary degree the traces of that entangle-
ment with Roman law which is sometimes imputed
as a fault, and sometimes as the highest of its recom-
mendations, to the Grotian theory. Many inquirers
since Grotius’s day have modified his principles, and
many, of course, since the rise of the Critical Philo-
sophy, have quite descrted them ; but even those whe
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have departed most widely from his fundamental
assumptions have inherited much of his method of
statement, of his train of thought, and of his mode of
illustration ; and these have little meaning and no
point to the person ignorant of Roman jurispru-
dence.  And, moreover, as speculations on ethies are
implicated with, and exercise perceptible effect on,
almost every department of inquiry which is not part
of physics or physiclogy, the element of Roman law
in the ethical systems of the Contineut makes itsclf
felt in quarters where, at first sicht, one is quite un-
able to understand its presence. There is reason to
believe that we in England attach much too slight an
importance to that remarkable tinge of Roman law
which is all but universal in the moral and political
philosophy of Continental Europe. It has oficn been
remarked with regret or surprise that, while the
learned in the exacter sciences abroad and in England
have the most perfect sympathy with each other—
while the physician or the mathematician in London
is completely at home in the writings of the physician
or the mathematician in Berlin and Paris—there is a
sensible, though invistble and umpalpable, barvier
which separates the jurists, the moral philosophers,
the politicians, and, to somc exteut, the historians
and even the metaphysicians of the Continent from
those who professedly follow the same pursuits in
England. A vague reference to our insular position
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gives no clue to this anomaly. The exceptiona
character of our political institutions but partially
explains it.  Some diflerence in the iutellectual train-
ing of Englishinen from that of forcigners must lic at
the bottom of it, and the general mass of our acquire-
ments is unlike that accumulated by educated men in
other countries simply in the total omission of the
ingredient of Roman law.

If these views are correct, the argnment for the
cultivation of Roman law as a branch of English legal
education will have been carried some way, for it is
probably uunecessary to show at length the intimate
relation of moral philosophy to jurisprudence. Der-
haps the state of English thought on ethical subjects
may seem to take away something from the force
of the reasoning. Unguestionably, the writings of
Locke, und the immense development of Locke’s
doctrines by Bentham, have given us an ethical
system which exercises very deep influence on the
intellectual condition of England, and which at the
game time borrows little or nothing from Roman law.
The objection, however, may be answered in several
ways. While it is doubtful whether it 1s desirable or
possible that moral philosophy should be tanght in
England on any one set of principles, it is certainly
neither desirable nor possible that it should be taught
apart from its history. Moreover, the disconnexion
between the Rowman law and the philosophy of Bentharz



LAW OF NATURE. HME

exists rather in form than in substance. The latest
end most sagacious expositors of Bentham have for-
mally declared ! their preference for the phraseclogy
and the methods of Roman jurisprudence; and,
indeed, there would be no great presumnption in
asserting that much of the laborious analysis which
Benthaem applied to legal conceptions was directed to
the establishment of propositions which are among
the fundumental assumptions of the jurisconsults,
Truths which the language of Lnglish law, at once
ultra-popular and ultra-technical, either obscures or
conceals, shine clearly through the terminology of
the Roman lawyers ; and it is difficult to believe that
they would ever have been lost sicht of, if English
common sense had been protected against delusion by
knowledge of a system of which common sense is the
governing characteristic. It is remarkable, too, that
the law of England, wherever it touches moxral philo-
sophy openly and avowedly, tonches it at the point at
which it is most deeply implicated with Roman law,
It is difficult to read the early Equity Reports with-
out being struck by the influence which a particular
school of jurists—the series of writers on the Law of
Nature—had on the minds of the judges who first
gave form and system to the jurisprudence of the
Court of Chancery. Now, in the volumes of this

v Austin, Province of Jurisprudence Determined, App. pp, 45
et #ef.
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school, not only does moral philosophy rctain the
phraseology and the modes of reasoning peculiar to
Roman law, but the two departments of thought have
not as yet been recognised as scparable, and as
capable of being considered apart from each other.
Even now, whenever a proposition of moral philosophy
makes ils appearance in an argument or in a judicial
decision, it generally appears in the dress which was
given to it by the first successors of Grotins. This
peculiarity may, perhaps, be partially accounted for
by the credit into which Story’s Conflict of Laws—in
the main a compendium of extracts from the writers
just mentioned—has risen among us as an authority
on Private International Law.

We are here brought to the verge of some con-
siderations of a rather different character. In every
language there are necessartly a number of words and
phrases which are indicative of legal conceptions, and
which carry with themn & perpetual reference to the
nature and the sanctions of law. Without such ex-
pressions, a vast variety of propositions in philosophy,
in political economy, in theology, and even in strict
science, could never be put into words. Now, if 1is
remarkable that the English language derives a very
small number of these expressions from English law;
and, indeed, few things are more curious, or more
llustrative of the peculiar relation in which the law
of England has always stood to the other departments
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of English thought, than the slightness of the in-
fluence which our jurisprudence has exercised on our
tongue. The Law of Procedure and some other sub-
ordinate departments have contributed, thongh not
largely, to enrich onr vernacular dialect; and both in
England and in America a considerable number of
legal phrases have acquired currency as slang; but
the expressions in classical English which are indica-
tive of fundamental legal conceptions, come to us,
almost without ar exception, from Roman law. They
have filtered into the language from a variety of
sources, and never havipg been kept to their original
meaning by any controlling system or theory, they
have become mere popular expressions, exhibiting all
the deficiencies of popular speech—vague, figurative,
and inconsistent. Looked at even from an unpro-
fessional point of view, this is o great evil. Unlike
other nations, we lose all the advantage of having
the most important terms ot our phtlosophical phrase-
ology scrutinized, sifted, and canvassed by the keen
intellect of lawyers; and we deprive ourselves of that
remarkable, and alimost mysterions, precision which is
given to words, when they are habitually used in dis-
cussions which are to issue directly in acts. It is
difficult to say how much of the inferiority of Eng-
land in philosophical speculation is owing to this
laxity of language; and even if the mischiefs which
i% is calculated to prodnce were in themselves trifling,
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they would hecome formidable in a country which i
governed by free discussion, We can casily trace
their effects on minds of rigid accaracy. Bentham
was driven by them to invent a new vocabulary of
his own, which is still the greatest obstacle to his in.
fluence,  Mr. Austin can only evade them by a style
out of which metaphor has been weeded till it has
become positively repulsive. Dr. Whewell has ac-
knowledged them by repeatedly falling back on the
strict usage of the Roman jurisconsults. The evil,
however, is not one which is felt solely by writers on
the philosophy of jurisprndence. It extends to pro-
fessional lawyers. Like all men who speak and think,
they employ the expressions which havebeen described
as inherited by us from Roman law; but they employ
them solely as popular expressions—as expressions
which serve merely to cke ont technical phraseclogy.
Even ¢ Obligation,’ the term of lighest dignity and
importance in all jurisprudence, 1s noi defined in
English law, and is used by our lawyers with reckless
inconsistency. The consequence is not quite the same
as on the unprofessional world. It would be absurd
to tax the English Bench and Bar with inaccurate
thinking. But the natural resource of an accurate
mind, dealing with mere popular language, is pro-
lixity. Words and phrases must be constantly qualitied
and limited, and every important proposition, to pre-
vent misapprehension, raust be put in a great variety
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of forms, Hence the extraordinary length of oar
forensic arguments and legal decisions. Hence that
frightful accumulation of case-law which conveys to
English jurisprudence a menace of revolution far more
serious than any popular murmurs, and which, if it
does nothing clse, is giving to mere tenacity of mncmory
a disgraceful advantage over all the finer qualities of
the legal intellect.

There never, probably, was a technical phraseology
which, unaided by popular language, was in itself
sufficient for ali the uses of lawyers. Where, how-
ever, the technical vocabulary is fairly equal to the
problems which have to be discussed, the inconve-
niences just alluded to are reduced to a minimum,
Is this the case with English law? It is impossible
to answer the question without calling attention to
the singnlar condition of our whole legal language.
The technical part of it—whatever may be thought
of the system to which it was an appendage—was
certainly once quite able to cope with all the points
which arose ; nor did it drop or relax any of its re-
markable precision in solving them. But its service-
ableness has long since ceased.  The technicalities of
English law have lost alt their rigidity and accuracy
without at the same tine becoming equal to the dis-
cussion of the questions which press daily on the at-
tention of the Bench and the Bar, We misuse our
terms of art without scruple—frecly applving, %r
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example, to Personalty cxpressions which, having
their origin in real property law, are ultimately
referrible to feudal conceptions—and yet we have
to call in popular phraseolozy to an extent unknown
in any other system. Nothing harsher can be said
of a legal vocabulary, than that it consists of technieal
phraseology in a state of disintegration, and of popu-
lar language employed without even an affectation of
precision.  Yet this reproach is the literal truth as
respects the law of England.  Many canses may he
assigned for it. The cceentric course of our law
reformns has, doubtless, contributed to it; and it
should not be forgotten that lawyers sre apt to strain
technical terms to new uses, under a sense of thelr
superiority to language borrowed from ordinary dis-
course. DBut the grand cause of all Las been the
slichtncss of the eare which, owing to the absence of
an organized edueational system, has been bestowed
in England upon Legal and Legislative Expression.
The heterogeneonsness of the sources from which our
tongue has been derived appears to impose on us,
more than on any other nation, the duty of nurtnring
this branch of legal science ; and yet there iz no
nation in the world which hasneglected it so signally.
The evil consequences of our indifference have at
length beeome patent and flagrant.  They make
themselves felt on all sides. They are seen in the
lengthiness of our Law Reports. They show them-



LEGAL AXD LEGISLATIVE EXPRESSION, HE

selves in the miscarriages of our Acts of Parllament.
They put us to the blush in the clumsiness of our
attempts to grapple with the higher problems of law.
It would be impertinent to pretend that any one com-
plete remedy can be pointed out, but it may be
affirmed without hesitation that several palliatives
are within our reach. Though the decay of the
technical element in our legal dialect is probably
bevond help, a far greater amount of definiteness,
distinctness, and consistency might assuredly be
given to the popular ingredient. Legal terminology
might be made a distinct depariment of legal educa-
tion ; and there is no question that, with the help of
the Roman law, its improvement might be carried on
almost indefinitely. The uses of the Roman juris-
prudence to the student of Legislative and Legal Ex.
pression are easily indicated. First, it serves him as
a great model, not only because arigorous consistency
of usage pervades its whole texture, but because it
shows, by the history of the Institutional Treatises,
in what way an undergrowth of new technical
langnage may be constantly reared to furnish the
means of expression to new legal conceptions, and to
supply the place of older technicalities as they fall
into desnetude. Next, it is the actual source of what
has been here called the popular part of our legal
dialect; a host of words and phrases. of which
* Obligation,” ¢ Convention,” *Contract, ‘Consent,
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‘ Possession,’ and ‘ Prescription,’ are only afew sampley
are employed in it with as much preeision as are, oz
were, ‘ Ilstate Tail” and ‘Remainder’ in English law.
Lastly, the Roman jurisprudence throws into a
definite and concise form of words a variety of legal
conceptions which are necessarily realized by English
lawyers, but which at present are expressed differently
by different authorities, and always in vague and
general language. Nor is it over-presumptuous to
assert that laymen would benefit as much as lawyers
by the study of this great system. The whole phi-
losophical vocabulary of the country might be
improved by it, and most certainly that region of
thought which connects Law with other branches of
speculative inquiry, would obtain new facilities for
progress. Perhaps the greatest of all the advantages
which would flow from the cultivation of the Roman
jurisprudence would be the acquisition of a phrase-
ology not too rigid for employment upon points of
the philosophy of law, nor too lax and elastic for
their lucid and accurate discussion.

In the identity of much of our popular legal
phraseology with the technical dialect of Roman law
we have oune chief source of the intellectual mist
which interposes itself between an Englishman and a
large part of Continental philosophy. We have alse
the chief reason why it is so difficult to convince an
Englishwan that any such impediment exists. Deal-
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ing, for the most part, with language to which he ie
accustomed, he can scarcely be persuaded that he
gains at most that sort of half knowledge which, as
every lawyer knows, an intelligent layman will
acquire from the pernsal of a legal treatise on a
branch of law in which the technical usage of words
does not widely differ from the vernacular. There
i, however, one subject of thought common to our-
selves and the Continent, on which scarcely one man
among us has probably consulted foreign writers of
repute without feeling that he is in most imperfect
contact with his authorities. It is the secret belief of
many of the most accurate minds in England that
International Law, ublic and Private, is a scicnce of
declamation ; and, when phraseology intended by the
writer to be taken strictly 1s understood by the reader
loosely, the impression is not at all unnatural. We
cannot possibly overstate the value of Roman Juris-
prudence as a key to International Law,and particu-
larly to its most important department. Knowledge
of the system and knowledge of the history of the
system are equally essential to the comprehension of
the Public Law of Nations. It is true that inadequate
views of the relation in which Roman law stands to
the International scheme are not confined to English-
men. Many contemporary publicists, writing in
languages other than ours, have neglected to place
themselves at the point of view from which the
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originators of Public Law regarded it; and to his
omission we must attribute much of the arbitrary
assertion and of the fallacious reasoning with which
the modern literature of the Law of Nations is un-
fortunately rife, If International Law be not studied
historically—if we fail to comprehend, first, the in-
fluence of certain theories of the Roman jurisconsults
on the mind of Hugo Grotius, and, next, the influence
of the great book of Grotius on International Juris-
prudence,—ve lose at once all chance of comprehend-
ing that body of rules which alone protects the
European commonwealth from permanent anarchy,
we blind ourselves to the principles by conforming
to which it coheres, we can understand neither its
strength nor its weakness, nor can we separate those
arrangements which can safely be modified from those
which cannot be touched without shaking the whole
fabric to pieces. The authors of recent international
treatises have brought into such slight prominence
the true prineiples of their subject, or for those prin-
ciples have substituted assumptions so untenable, as
to render it matter of no surprise that a particular
school of politicians should stigmatize International
f.aw as a haphazard collection of arbifrary rules,
resting on a fanciful basts and fortified by a wordy
rhetoric.  Englishmen, however,—and the critics al-
luded to are mostly Englishmen,—will always be
more signally at fault than the rest of the world in
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attempting to gain a clear view of the Law of Nations.
They are met at every point by a vein of thought and
illustration which their education renders strange to
them; many of the technicalities delude themm hy
consonance with familiar expressions, while to the
meaning of others they have two most insufficient
guides In the Latin etymology and the usage of the
equivalent term in the non-legal literature of Rome.
Little more than a year has elapsed since the Lower
House of the English Parliament occupied several
hours with a discussion as to the unport of oncof the
commonest terms ! inherited by modern jurisprudence
from Roman law. Nor are these remarks answered
by urging that comparative ignorance of International
Law is of little consequence so long as the parties to
International discussions completely understand each
other; or, as it might be put, that Roman law may be
important to the closet-study of the Law of Nations,
but is unessential us regards diplemacy. There cannot
Le a doubt that our success in negotiation is sometimes
perceptibly affected by our necglect of Roman law;
for, from this cause, we and the public, or negotiators,
of other countries constantly misunderstand each
other. It is not rarely that we refuse respect or at
tention to diplomatic communications, as wide of the
point and full of verbiage or conceits, wlhen, in fact,

v Sofidairement. Hansard’s Parliamentary Debates, July 27th,
1855.

LA
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they owe those bmaginary imperfections simply to the
juristical point of view from which they have been
conceived and written. And, on the other hand,
state-papers of lLnglish origin, which to an English-
man’s mind ought, from their strong sense and direct-
ness, to carry all before them, will often make bot an
inconsiderable Impression on the recipient from their
not falling in with the course of thought which he
insensibly pursues when dealing with a question
of public law. In truth, the technicalities of Roman
law are as really, though not so visibly, mixed up
with questions of diplomacy as are the technicalities
of special pleading with points of the English Common
law. So long as they cannot be disentangled,
English influence suffers obvions disadvaniage through
the hmperfect communion of thought. It is undesir-
able that there should not be among the English
public a scnsible fraction which can corapletely
decipher the documents of International transactions,
but it is more than undesirable that the ineapacity
should extend to our statesmen and diplomatists.
Whether Roman law be useful or not to English law-
yers, it is a downright absurdity that, on the theatre
of International affairs, England should appear by
delegates unequipped with the species of knowledge
which furnishes the medium of intellectual commu-
nication to the other performers on the scene.

The practitioner of English law who would cars
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little for the recommendations of this stundy which
have as yet been mentioned, must nevertheless feel
that he has an interest in Roman jurisprudence in
respect of the relation in which it stands to all, or
nearly all, foreign law. It may be confidently as-
serted, that if the English lawyer only attached him-
self to the study of Roman law long enough to master
the technical phraseology and to realize the leading
legal conceptions of the Corpus Juris, he would
approach those questions of foreign law to which our
Courts have repeatedly to address themselves with
an advantage which no mere professional acumen
acquired by the exclusive practice of our own juris-
prudence could ever confer on him. The steady
multiplication of legal svstems, borrowing the entire
phraseology, adopting the prineiples, and appropriat-
ing the greater part of the rales of Roman juris-
prudence, is one of the most singular phenomena of
our day, and far more worthy of attention than the
most showy manifestations of social progress. This
oradual approach of Continental Evrope to a unifor-
mity of muunicipal law dates unquestionably from the
first French Revolution. Although Europe, as is well
known, formerly comprised a number of countries and
provinces which governed themseclves by the written
Roman law, interpolated with feudal observances, there
does not seem to be any evidence that the institutious
of these localities enjoyed any vogue or favour beyond

A a9
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their boundaries. Indeed, in the ecarlier part ¢f the
last century there may be traced among the educated
men of the Continent something of a feeling in favour
of English law-—a feeling proceeding, it is to he
feared, rather from the general enthusiasm for
English political institutions which was then preva-
lent, than founded on any very accurate acquaintance
with the rules of our jurisprudence. Certainly, as
respects I'rance in particular, there were no visible
symptoms of any general preference for the institu-
tions of the pays de droit éerit as opposed to the pro-
vinces in which customary law was observed. Dut
then came the French Revolution, and brought with
it the necessity of preparing a gencral code for
France one and indivisible.  Little is known of the
spectal training through which the true authors of
this work had passed ; but in the form which it nlti-
mately assumed, when published as the Code
Napoleon, 1t may be described, without great inae-
curacy, as a compendium of the rules of Roman law !

1 Tt is not intended to imply that the {framers of the Code Civil
simply adopted the Civil lnw of the pays de droit derit, and rejected
that of the poys de droit contwmier. Many texts of the French
Codes which seem to be literally transcribed from the Corpres Juris
come from the droit contumicr, into whicl a large element of Roman
kiw had gradually worked its way.,  Those parts of the Code Civil
in which the Customs have been followed in points in which they
differed from the Roman law are chiefly the chapters which have
reference to Personal Relations; Dut in this department there had
been, as might be expected, considerable deviations from Ronme
jurisprudence even in the pays de dioit dorif.
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then practised in France, cleared of all feudal ad.
mixture—such rules, however, being in all cases
taken with the extensions given to them, and the
interpretations put upon them by one or two emi-
nent French jurists, and particularly by Pothier.
The French conquests planted this body of laws over
the whole extent of the French Empire, and the
kingdoms immediately dependent on it; and it is
incontestable that it took root with extraordinary
quickness and tenacity. The highest tribute to the
French Codes is their great and lasting popularity
with the people, the lay-publie, of the countries into
which they have been introduced. How much
weight ought to be attached to this symptom our
own experience should teach us, which surely shows
us how thoroughly indifferent in general is the mass
of the public to the particular rules of civil life by
which it may be governed, and how extremely super-
ficial are even the most energetic movements in
fuvour of the amendment of the law. At the fall of
the Bonapartist Empire in 1815, most of the re-
stored Governments had the strongest desire to expel
the intrusive jurisprudence which had substituted
itself for the ancient customs of the land. It was
found, however, that the people prized it as the
most precious of possessions : the attempt to subvert
it was persevered in in very few instances, sand in most
of them the French Codes were restored after a brief
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abeyance. And not only has the observance of
these laws been confirmed in almost all the countries
which ever enjoyed them, but they have made their
way into nuimerous other communities, and occasion-
ally in the tecth of the most formidable political
obstacles. So steady, indeed, and so resistless has
been the diffusion of this liomanized jurisprudence,
either in its original or in a slightly modified form,
that the civil law of the whole Continent is clearly
destined to be absorbed and lost in it. It is, too, we
should add, a very vulgar error to suppose that the
civil part of the Codes has only been found suited to
a socicty so peculiarly constituted as that of France.
With saiterations and additlons, mostly directed to
the enlargement of the testamentary power on one
side, and to the conservation of entails and primoge-
niture on the other, they have been admitted into
countrfics whose zocial condition 1s as unlike that of
France as is possible to conceive. A written juris-
prudence, identical through five-sixths of its tenor,
reculates at the present moment a community mnon-
archical, and in some parts deeply feudalized, like
Austria,’ and a community dependent for its exist-

ence on commerce, like Holland—a society so near

' The Code of Anstrin was commenced under Joseph II., but
not completed till 1810.  The portions of it which were framed after
thie appearance of the French Codes follow them in everything exeept
eome minor peculiarities of expression,
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the pinnacle of civilization as France, and one as
primitive and as little cultivated as that of Sicily and
Southern Italy.

Undeniable and most remarkable as is this fact of
the diffusion within half a century over nearly all
Europe of a jurisprudence founded on the Civil Law
of Rome, there are some minds, no doubt, to which
it will lose much of its significance when they be-
think themselves that in the ground thus gradually
occupied, the French Codes have not had to compete
directly with the Law of England.  We can readily
anticipate the observation, that against these con-
quests of a Romanized jurisprudence in Europe may
be set off the appropriation of quite as large a field
by the principles of our own system in America.
There, it may ke said. the English uncodified juris-
prudence, with its confiict of Law and Equity, and
every other characteristic anomaly, is steadily
cathering within its influence populations already
counted by millions, and already distiuguished by as
high a social activity as the most progressive com-
munities of Continental Europe. It is not thie object
of this Essay to disparage the English law, and stiil
less its suitableness to Anglo-Saxon societies ; but it
1s only honest to say that the comparison just sug-
cested does not quite give at prescut the results
expected from 1it. During many years after the
severance of the United States from the mother.
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country, the new States successively formed out of the
unoccupied territory of the Federation did all of
them assume as the standard of decision for the Courts
in cases not provided for Ly legislation, either the
Common law of England, or the Common law
as transformed by early New England statutes
into sowecthing closely vesembling the Custom
of London. DBut this adherence to a single model
ceased about 1825,  The State of Louisiana, for a
considerable period after it had passed under the
dominion of the United States, observed a set of eivil
rules strangely compounded of English case-law,
French code-law, and Spanish usages. The consoli-
dation of this mass of incongruous jurisprudence
was determined upon, and after more than one un-
sucecessful experiment, it was confided to the firstlegal
genus of modern times-—Mr. Livingston. Almost
unassisted,! he produced the Code of Louisiana, of all
republications of Roman law the one which appears
to us the clearcst, the fullest, the most philosophical,
and the best adapted to the exigencies of modern
society. Now it is this code, and not the Common
law of England, which the newest American States
are taking for the substratum of their laws. The
diffusion of the Code of Louisiana does, in fact,

! Mr. Livingston, as is well known, was the sole author of the
Criminal Code. In the composition of the Civil Code, he was asso-
ciated with MBM. Derbigny and Dorolislet; but the most hmportant
chapters, including all those on Contract, are eatirely from s pen.
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exactly keep step with the extenston of the territory
of the Federation. And, moreover, it is producing
senstble effects on the older American States. Dut
for its snccess and popularity, we should not probably
have had the advantage of watching the greatest ex-
periment which has ever been tried on English
jurisprudence—the still-proceeding codification and
consolidation of the entire law of New York.

The Roman law is, thevefore, fast becoming tle
lingua franca of universal jurisprudence ; and even
now its study, imperfectly as the jresent state of
English fecling will permit it to be prosecuted, may
nevertheless be fairly expected to familiarize the
English lawyer with the technicalities which pervade,
and the jural conceptions which underlic, the legal
systems of nearly all Europe and of o great part of
America. If these projositions are truc, it seems
scarcely necessary to carry further the advocacy of
the improvements in legal education which are lere
contended for. The idle labour which the most
dexterous practitioner is compelled to bestow on the
simplest questions of foreign law is the measure of
the usefulness of the knowledge which would be con-
ferred by an Institutional course of Roman juris-
prudence.

In the minds of many Englishmen, there is a
decided, though vague, association hetween the study



g62 CODIFICATIOXN,

cf Roman law and the vehemently controverted topie
of Cedification. The fact that the two subjects are
thus associated, renders it desirable that we should
endeavour to show what, in our view, is their real
bearing upon each other; but, before the attempt is
made, it is worth while remarking that this term
‘ Codification,” modern as it is, has already undergone
that degradation of meaning which seems in ambush
for all English words that lie on the border-land
between legal and popular plraseology, and has
contracted an important ambiguity. Both those
who affirm and those who deny the expediency
of codifying the English law, visibly speak of Codi.
fication in two different senses. In the first place,
they employ the word as synonymous with the con-
version of Unwritten into Written Law. The differ-
ence between this meaning and another which will be
noticed presently, may best be illustrated by pointing
to the two Codes of Rome—the one which began and
the onc which terminated her jurisprudence—the
Twelve Tables and the Corpus Juris of Justinian.
At the dawn of legal history, the knowledge of the
Customs or Observances of each community was
umversally lodged with a privileged order; with an
Aristoeracy, a Caste, or a Sacerdotal Corporation.
S0 long as the law was confined to their breasts, it
was true Unwritten Law ; and it became written Law
wien the juristical oligarchy was compelled to part
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with its exclusive information, and when the rules of
civil life, put into written characters and exyosed to
public view, became accessible to the entire society.
The Twelve Tables, the Laws of Draco, and to some
extent of Solon, and the earliest Hindoo Code, were
thervefore products of Codification in this first sense
of the word. There is no doubt, too, that the English
Judges and the Parliaments of the Pays Coutumiers
in France long ¢laimed, and were long considered, to
be depositaries of a body of law which was not en-
tirely revealed to the lay-public. DBut this theory,
whether it had or had not a foundation in fact,
gradually erumbled away, and at length we find it
clearly, though not always willingly, acknowledged
that the Legislature has the exclusive privilege of
declaring to be law that which is not written as law
in previous positive enactments, or in books and re-
cords of authority. Thenceforward, the old ideas on
the subject of the judicial office were replaced by the
assumption, on which the whole administration of
justice in England is still founded, that @/l the law is
declared, but that the Judges have alone the power
of indicating with absolute certainty in what part of
1t particular rules are to be found. For at least two
centuries before the Revolution, the French Drodt
Coutumier, though still conventionally opposed to the
Droit Ecrit, or Roman Law, had itself become writton
law ; nobody pretended to look for it elsewhere thun



364 GHCOND SENSE OF CODIFICATION.

in Royal Ordinances, or in the ZLivres de Coutumes,
or in the tomes of the Ifendists. So, again, it is not
denied by anybedy in England, and certainly not by
the English Judges, that every possible proposition
of English jurisprudence may be found, in some form
or other, in some chapter of the Statutes at Large, or
in some page of one of the eight hundred volumes
of our Law Reports. English Law is therefore
Written Law ; and it is also Codified Law, if the
conversion of unwritten into written law is Codifi-
cation. Codification is, however, plainly used in
another scnse, flowing from the association of the word
with the great experiment of Justinian, When
Justinian ascended the throne, the Roman iaw had
been written for centuries, and the undertaking of
the Emperor and his advisers was to give orderly
arrangement to this written law—to deliver it from
obscurity, uncertainty, and inconsistency—to clear it
of irrelevancies and vnnecessury repetitions—to re-
duce its bulk, to popularize its study, und to facilitate
its application. The attempt, successful or not, gives
a second meaning to Codification.  The word signifies
the conversion of Written nto well Written law ; and
in this sense English jurisprudence is certainly not
Codified, for, whatever be its intrinsic merits, it is
looscly and lengthily written, and its Corpus Juris is
a Law Library. Yet surely Codification, taken in
this sccond acceptation, indieates one of the highest and
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worthiest objects of human endeavour. It is always
difficult to know what requives to be proved in
England ; but it appears tolerably obvious, that if
law be written at all it is desirable that it should be
clearly, tersely, and accurately written. The true
uestion is, not whether Codification be itself a good
thing, but whether there is power enough in the
country to overcome the difficulties which impede its
accomplishment. Can any body of men be collected
which ghall join accurate knowledge of the existing
law to a complete command of legislative expression
and an intimate familiariry with the principles of
legal classification ? If not, the argnment for a
Codification of English law is greatly weakened. Few
will deny that Dladly-expressed law, thoroughly
uiaderstood and dexterously manipulated, is hetter
than badly-expressed law of which the knowledge is
still to seek. And,indeed, when it does not seem yet
conceded that we can produce a good statute, it ap-
pears premature to ask for a Cade.

It cannot be pretended that knowledge of the
Roman law would by itself enable Englishmen to cope
with the difficulties of Codification. Yet it 1s certain
that the study of Roman law, as ancillary to the
systematic cultivation of legal and legislative ex-
presgion, would arm the lawyer with new capacities
for the task; and we may almost assert, having
regard to the small snceess of Bentham’s experimenta
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on English legal phraseology, that Codification wili
never become practicable in England without some
help from that wonderful terminology swhich is, as it
were, the Short-land of jurisprudence.  Still larger
woulidl be the sphere of Roman law if all obstacles
were overcome, and a Code of English law were
actually prepared. It is not uncommonly urged by
the autagonists of Codification, that Codified law has
some inherent tendeney to produce glosses, or, as they
sometimes put it, that Codes always become overluid
with commentaries and interpretative cases. If the
learned persous who entertain this opinion, instead of
arguing from the half-understood statistics of foreign
systems, would Jook to their own experience, they
would see that thetr position is either trivial or para-
doxical. If by Codified law they merely mean written
Iaw, they need not go far from home to establish
their point; for the English law, which is as much
written law as the Code of Louisiana, throws off in each
year about fifteen hundred authoritative judements,
and about fifty volumes of wnauthoritative commen-
tary. On the other hand, if Codified law is used by
these critics to signify law as clearly and harmoniously
expressed as human skill can nake it, their assertion
draws with it the monstrous consequence that a well-
drawn Statute produces more glosses than one which
is ill drawn, so that the Act for the Abolition of
Fines and Recoveries ought to have produced more
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cases than the Thellusson Act.  The truth which lies
at the bottom of these cavils is probably this—that no
attainable skill applied to a Code can wholly prevent
the extension of law by judicial interpretation. Den-
thamm thought otherwise, and it is well known that in
several Codes the appeal to mere adjudicated cases is
expressly interdicted.  Dut the process by which the
application of legal rules to actual occurrences enlarges
and modifies the system to which they belong, is so
subtle and so insensible, that it proceeds even against
the will of the interpreters of the law ; and, indeed,
the assumption made directly or indirectly in every
Code, that the principles which it supplies are equal
to the solution of every possible question, appears to
carry necessarily with it some power of creating what
Bentham would have called judge-made law. There
are means, however, by which this judiecial legislation
may be reduced to a minimum. A Code, like a Statute,
narrows the office of the judieial expositor in propor-
tion to the skill shown in penning it. Some use,
though very sparing’ use, is made of cases in the in-
terpretation of French law; but the Code of Louisiana,
which was framed by persons who had many advan-
tages over the authors of the Code Napoleon, is said
to have been very little modified by cases, though the
practitioners of an American State have, as might be

1 The exact extent to which cases are emplayed will be eanily
seen on opentng the Commentary of M. Troplong.
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expected, no prejudice against them. Yet the surest
preservative of all against over-reliance on adjudged
precedents, and the best mitigation of imperfections
in a Code of English Law, would be something of the
pecunliar tact which is extraordinarily developed in
the Roman jurisconsults.  We have already spoken of
the instruction given by the Civil law in the interpre-
tation and manipulation of express written rules. It
may even be affirmed that the study of Roman juris-
prudence is irself an eduecation in those particular
cxercises.

Apart, however, from these litigated questious,
attention may be called to the tacit Codification
(the word being always taken in its second sense)
which is constantly proceeding in our law. Every
time the resolt of & number of cases ts expressed in a
formula, and that formula becomes so stamped with
aunthority—ihether the authority of individual learn-
ing or of long-continned msage—that the Courts
grow dixinclined to allow its terms to be revised ona
mere appeal to the precedents upon which it origin-
ally rested, then, under such circumstances, there is,
pro tanto, a Codification. Many hundred, indeed
many thousand, dicta of Judges—mot a few proposi-
tions elicited by writers of approved treatises, such
as the well-known books on Vendors and Purchasers
and on FPowers—are only distinguishable in name
from the texts of a Code ; and, much as the current
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language of the legal profession may conceal it, an
acute observer may discover that the process of, as
it were, stereotyping certain legal rulesis at this
moment proceeding with unusual rapidity, and is,
indeed, one of the chief agencies which save us from
being altogether overwhelmed by the enormous
growth of our case-law. In the manipulation of texts
thus arrived at, there 1s room for those instrumen-
talities which the Roman law has been described as
supplying—although doubtless the chance, which is
never quite wanting, of the rule being modified or
changed on a review of the precedents, is likely to
prevent the free use of canons of interpretation which
assume the fixity of the proposition to be interpreted.
No such risk of modification impends, however, over
the Statute-law ; and surely the state of this depart-
ment of our jurisprudence, coupled with the facts of
its vastness and its ever-increasing importance, make
the reform of our legal education a matter of the most
pressing and immediate urgency. It is now almost a
commonplace among us, that English lawyers, though
matchless in their familiar field of case-law, are quite
unequal to grapple with express enactments; but the
profession speaks of the imperfection with levity and
without shame, because the fault is supposed to lie
with the Legislature. Unquestionably our legisla-
tion does occasionally fall sliort of the highest stan-
dard in respect of lucidity, tersencss, and orderly
BB
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arrangement ; but even though the adimission be trus
in all its tenor, it appears merely to shift the reproach
a single step, for nobody doubts that our statutes are
framed by lawyers, and are, in the long run, the {ruit
of whatever capacity for orderly disposition and what-
ever power of comprehensive expression arc to be
found among the Dar. The Statute-book is no credit
to the Legislature ; but it is, at the sume time, the
opprobrivm  jurisperitorum.  Not, indeed, that its
condition is attributable to individual framers of
statutes, who frequently work marvels, considering
the circumstances in which they are placed. It may,
with much greater justice, be explained by the speeial
mental habits of the English Bar in general ; and it
is, in fact, one of the many consequences of forgetting
the great truth, that to secure the consistency and
cohesion of a body of law, a nniform system of legal
education is as necessary as a common understanding
among the Judges, or a free interchange of precedents
among the Conrts.

Before, however, we try to establish the proposi-
tion just hazarded, it may be as well to notice the
argument which attributes all the imperfections of
the Statute-law to the procedure of Parlinment. Tt
is urged that insufficient care is hestowed on the se-
.ection of draftsmen, so that the results of the highest
skill and Iabour are discredited by juxtaposition with
the work of infertor hands. The grand source of
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mischief is, however, affirmed to be tke practice of
introducing Amendments into DBills during their
passage through the Houses ; so that the unity of
language and conception which pervaded the original
production is completely broken through, and the
measure is interpolated with clanses penned in igno-
rance of the particulur technical objects which the
first draftsman had in view. For remedy of this pal-
pable evil, many schemes have been proposed ; and
a good authority has suggested the creation of a board
of official draftsmen, wlich should revise the draft of
every proposed measure before it is submitted to
Parliament, and to which every Bill, with its amend-
ments, should, at some stage of the subsequent pro-
ceedings, be referred, in order that the chavges
accepted by the House should be harmonized with
the general texture of the enactment. The advan-
tages of such an institution, for all technical purposes,
are not to be questioned ; but the plan scems one
little likely to be adopted, as being signally at
conflict with the current sentiments of Englishmen.
It interferes in appearance with the liberty of Parlia-
ment, and there is no doubt that, in reality, it is a
much more formidable stitution than its projectors
imagine. In order that its objects should be com-
pletely realized, it would be probabiy nacessary to arm
this board with all the powers which, even under the
French Constitution of 1848, were confided to the

12
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Council of State ; and the admission must in honesty
be 1nade, that the Council of State has always prac-
tically fettered the activity of French legislatures,
and has uniformly gained in dignity and power at the
expense of constitutional frecdom. Far be it from
us to deny that by a carefully-elaborated mechanism
all these risks might be avoided ; but an improve-
ment likely at best to be oppused by such strong
prepossessions, might well be postponed, if a simpler
remedy can be discovered.

The truth is, that both the difficulty of drafting
Statutes and the confusion caused by amending them
are infinitely greater than they necd be, and infinitely
greater than they would be if English practitioners
were subjected to any system of legal education in
which proper attention was paid to the dialect of
legislation and law. This branch of study may be
described, though the comparison cannot from the
nature of the case be taken strictly, as having for
its object to bring all language, for legal purposes, to
the condition of algebraic symbols, and therefore to
produce uniformity of method in its employment,
and identity of inference in its interpretation. In
practice, of course, nothing more than an approxima-
tion to these results could he obtained; but it is
likely that o general educational machinery, even
though comparatively inefficient, would add materially
to the extent and importance of that portion of legis
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lative phraseology which is common stock. As
matters stand, each draftsman of statutes is absolutely
separated from his colleagues.  BEach works on his own
basis, in some cases with consummate skill and know-
ledge, in occasional instances with very little either of
the one or the other.  Lach forms his own legislative
dialect, and even frames the dictionary by which the
public and the Courts are to interpret it. The
greatest possible varieties of style, visible even to a
Jayman, do, in fact, show themselves in the later
volumes of the Statute-book; and in the drafting of
some of the most important Statutes passed quite re-
cently, it is plain that two distinct models have been
followed, one of them involving the use of extremely
technical, the other of excessively popular language.
The effect of Amendments on Bills which are drawn
under such circumstances is quite disastrous; and if
the confusion which they create is not immediately
detected by a non-legal eye, it is only from inadequate
appreciation of the value which at once attaches to the
scparate worils and phrases of legislative enactments
when subjected to judicial serutiny. The interpola-
tions are not merely like touches by an inferior artist
in the pamnting of a master. They are not simply
blemishes which offend taste, and which require a cun-
notsseur to discover them. They are far more like g
new lunguage, @ new character, and 2 new vein of
thought, suddenly oceurring in a document o1



874 ENGLISH METIIODS OF INTERPRETATION.

inscription, which has to be deciphered exclusively by
the means of information which it furnishes itself to
the interpreter.

The inischiets arising from the Amendment of
Bills are much aggravated by the peculiar canons of
interpretation which the insulation of draftsmen forces
upon our tribunals. The knglish law was always
distinguished from other systems, and particularly
from the Roman law, by the scantiness of its apparatus
of rules for ccnstruing Statute-law as a whole. In
proportion, however, to the growing variety of style
and arrangement in Acts of Parliament, the available-
ness of the existing rules has progressively diminished,
and timidity in applying them has insensibly in-
creased, unti at length Bench, Bar, and Commen.
tators have pretty well acquiesced in the practice of
looking exclusively to the particular Statute which
may be under consideration for the means of mter-
preting it—of refusing, as it is sometimes phrased, to
travel out of the four corners of the Act. Of all the
anomalies which disfigure or adorn the Law of Eng.
Jand, this is not the one which would least astonish
the {oreign jurist. English lawyers, however, have
lost all sense of its unnaturalness, and it really
seems inevitable, so long as the different chapters of
the Statute-book are connected by no relation except
of snbject. Unfortunately, it reacts upon the drafts-
man, and adds very materially to his difficulties and
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rasponsibilities. It forces him rot only to set out all
the bearings of the legal innovation which he means
to introduce, but tc disclose the very elements of the
legislative dialect in which he intends to declare them.
It imposes on him a verbose prolixity which seriously
inereases his liability to misconstruction, and involves
himn in a labyrinthine complexity of detail which
renders his work peculiarly susceptible of injury by
amendments and alterations. The vastness of their
contents has been repeatedly pointed out as the cha-
racteristic vice of English Statutes. No doubt, this
is partially caused by the marked tendency of our
legislation to deal not so much with principles as with
applications of principles, the authors of enactments
endeavouring to anticipate all the possible results of
a fundamental rule, with the view of limiting or en-
wrging them, but scarcely ever risking the attempt
to modify and shape anew the fundamental rule
itself. But the great cause is certainly that which
has been indicated, in the want of o common fund of
technieal legislative expression, and in the methods
of judicial construction which are entailed upon us by
this lacuna in our law. Lvery English Act of Par-
llament 1s, in fact, forced to carry on its back an enor-
mous mass of matter which, under a better system,
would be preduced as it is wanted from the permanent
storehouse of jurisprudence; and it is to this necessity
that the frequent miscarriages of our Statute- aw
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ought to be attributed, quite as much as to defects iz
the mechanism of legislaticn.

There are many persons who will be sufficiently
attracted to the study of Roman Law by the promise
which it holds out of helping to enrich our language
with a new store of Legal and Legislative Ex-
pression ; of contributing to clear up the obscurity
which surrounds the fundamental conceptions of all
jurisprudence ; of throwing light, by the illustrative
parallels which it affords, on many of the principles
peculiar to English law ; and lastly, of enabling us,
by the observation of its own progress, to learn
something of the course of development which every
body of legal rules is destined to follow. To such
minds many of the remarks offered in this Essay
have been less addressed than to those who are likely
to be affected by the common aspersion on these
studies, that they are not of any practical value. It
is to be hoped that future generations will not judge
the present by its employment of the word ¢ practical.’
This solitary term, as has been truly enough re-
marked, serves a large number of persons as a substi-
tute for all patient and steady thought ; and, at all
events, instead of meaning that which is useful, as
opposed to that which is uscless, it constantly signi-
fies that of which the use is grossly and immediately
palpable, as distinguished from that of which the
usefulness can only he discerned after attention and
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exertion, and must at first be chicfly believed, on the
faith of aunthority. Now, certainly, if by mastering
the elements of Roman Law we gain the key to
International Law, public and private, and to the
Civil Law of nearly all Kurope, and of a large part of
America

if, further, we are put in a {air way to ac-
quire a dexterity 1 interpreting express rules which
no other exercise can confer—the uses of this study
must be allowed not to lie very remote from the pur-
suits of even the most servile practitioner; but still the
vulgar notions concerning practical usefulness make it
necessary to give the warning that the aids furnished
by Roman law are not, for the most part, instantly
available, It is not diffieult to perceive that the
comparative credit into which Roman jurisprudence
is rizing is constantly tempting persons to appeal toits
resources who are not properly prepared to employ
them. Except where the Eunglish lawver is gifted
with extraordinary tact, it s exceedingly dangerous
for him to open the Corpus Juris, and endeavour, by
the aid of the knowledge of Latinity common in this
country, to pick out a case on all-fours with his own,
or a rule germane to the point before him. The
Roman Jaw is a system of rules rigorocusly adjusted
to principles, and of cases illustrating those rules ;
and unless the practitioner can gunide himself by
the clue of principle, he will almost infallibly imagine
pacallels where they have no existence, and &f
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certainly miss them when they ave there.  No one, in
short, should read his Digest without having mastered
his Institutes. When, however, the fundamental con-
ceptions of Roman law are thoroughly realized, the
with an

rest is mastered with surprising facility
ease, indeed, which makes the study, to onc habitu-
ated to the enormous difficulty of English law,
little more than child’s play.

Whatever be the common impressions on the
point, there are singular facilities in England for the
cultivation of Roman law, We already prosccute
with as much energy as any community in the world
the studies which lead up to this one, and the studies
to which this one ought to be introductory. Be-
tween classical literature and English law, the place
ts made for the Roman jurisprudence. It would
effectually bridge over that strange intellectual gult
which separates the habits of thought which are
laboriously created at our Schools and Universities
from the habits of thought which are necessarily

produced by preparation for the Bar—a chasm
which, say what we will, costs the legal profession
some of the finest faculties of the minds which
do surmount it, and the whole strength of the
perhaps not inferior intellects which never succeced in
getting across.  In England, too, we should have the
immense advantage of studying the purc classical

Roman law, apart from the load of adventitious
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speculation with which it has got entangled during
its contact with the successive stages of modern
thought. Neither custom nor opinion would oblige
us, as they oblige the jurists of many other countries,
to embarrass ourselves with the solution of questions
engrafted on the true Roman jurisprudence by the
scholasticismm of its first modern doctors, by the
philosophical theories of its next expositors, and by
the pedantry of its latest interpreters. Apart from
these gratnitous additions, it is not a diflicult study,
and the way is cleared for it.  Nothing would seem
to remain except to demonstrate its value ; and here,
no doubt, is the difficulty. The unrivalled excellence
of the Roman law is often dogmatically asserted, and,
for that very reason perhaps, is often superciliously dis-
believed; but, in point of fact, there are very few phe-
nomena which are capable of so much elucidation, if
not explanation. The proficiency of a given commu-
nity in jurisprudence depends, in the Jong run, on
the same conditions as its progress in any other line of
inquiry ; and the chief of these are the proportion of
national intellect devoted toit, and the length of time
during which it is so devoted. Now, a combination
of all the causes, direct and indirect, which contribute
to the advancing and perfecting of u science, continued
to operate on the jurisprudence of Rome through
the entire space between the Twelve Tables and the

reform of Justinian,—aund that not wregularly or at
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intervals, but in steadily increasing force and con
stantly augmenting number. 'We should rsflect that
the earliest intellectual exercise to which a young na-
tion devotes itself is the study of its laws. The first
step in mental progress is to generalize, and the con-
cerns of everyday life are the first to press for com-
prehension within general rules and inflexible for-
mulas. The popularity of the pursuit on which all the
energies of the young commoniealth are bent is, at
the outset, unbounded; but it ceases in time. The
monopoly of mind by law is broken down. The crowd
at the morning audience of the great Roman juriscon-
sult lessens. The students are counted by hundreds
instead of thousands in the English Inns of Court.
Art, Literature, Science, and Politics claim their share
of the national intellect ; and the practice of juris-
prudence is confined within the circle of a profession
never, indeed, limited or insignificant, but attracted
2s much by the rewards as by the intrinsic recom-
mendations of their science.  This succession of
changes exhibited itself even more strikingly at
Rome than in England. To the close of the Repub-
lic, the law was the sole field for all ability except
the special talent of a capacity for generalship.  But
a new stage of intellectual progress began with the
Augustan age, as it did with our own Elizabethan
era. We all know what were its achievements in
poetry and prose; but there are sene indications, it
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should be remarked, that, besides its efflorescence in
ornamental literature, it was on the eve of throwing
out new aptitudes for conquest in physical science.
Here, however, is the point at which the history of
mind in the Roman State censes to be parallel to the
routes which mental progress has since then pursued.
The brief span of Roman literature, strictly so called,
was suddenly closed under a variety of influences,
which, though they may partially be traced, it would
be improper in this place to analyse. Ancient intel-
lect was forcibly thrust back into its old courses, and
law again became no less exclusively the proper sphere
for talent than it had been in the days when the
Romans despised philosophy and poetry as the toys of
a childish race.  Of what nature were the external
inducements which, during the Imperial period, tended
to draw a man of inherent capacity to the pursuits of
the jurisconsult, may best be understood by consider-
ing the option which was practicaily before him in his
choice of a profession. He might become a teacher
of rhetoric, a commander of frontizr-posts, or a pro-
fessional writer of panegyrics. The only other walk
of active life which was open to him was the practice
of the law. Through that lay the approach to wealth,
to fame, to office, to the council-chamber of the
monarch—it may be to the very throne itself.

The stoppage of literary production at Rome is
sometimes spoken of as if it argued a decay of Roman
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intellect, and therfore a decline in the mental energies
of the civilized world. But there seems to be no
ground for such an assumption. Many reasons may
be assigned for the plienomenon in question; but
none of them can be said to imply any degencration
of those faculties which, but for intervening impedi-
ments, might have been absorbed by art, science, or
literature. All modern knowledge and all modern
invention are founded on some disjointed fragments
of Greek philosophy, but the Romans of the Empire
had the whole edifice of that philosoply at their
disposal.  The triumphs of modern intellect have
been aceomplished in spite of the barriers of separate
nationalities; but the Roman Empire soon became
homogeneous, and Rome, the centre towards which
the flower of the provincial youth drew together,
became the depository of all the available talent in
the world. On these considerations, it would scem that
progress of some kind or other, at least equal to our
own, might have been expected & priori ; and indeed,
whatever we may think of resulis, it seems both pre-
sumptuous and contrary to analogy, to affirm that
capacities were simaller in the reign of the Antonines
than in the reign of James the First. And if this be so,
we know the labour on which these capacities ex-
hausted themsclves. The English law has always
enjoyed even more than ifs fair share of the disposable
ability of the country; but what wonld it have been
if, besides Coke, Scwmers, Hardwicke, and Mansfield,
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it had connted Locke, Newton, and the whole strength
of Bacon—nay, even Milton and Dryden—among its
chief lnminaries? It would be idle, of course, to
affect to find the exact counterparts of these great
names among the masters of Roman jurisprudence;
but those who have penetrated deepest into the
spirit of the Ulpians, Papinians, and Pauluses are
ready to assert that in the productions of the Roman
lawyers they discover all the grand qualities which
we identify with one or another in the list of distin-
guished Englishinen. They see the same force and
clegance of expression, the same rectitude of moral
view, the same immunity from prejudice, the same
sound and masculine sense, the same sensibility to
analogies, the same keen obscrvation, the same nice
analysis of generals, the same vast sweep of compre-
hension over particulars. If this be delusion, it can
only be exposed by going step by step over the ground
which these writers have traversed. All the antece-
dent probabilities are in favour of their assertion,
however audacious it may appear. Unless we are pre-
pared to believe that for five or six centuries the
world’s collective intellect was smitten with a para-
lysis whiech never visited it before or since, we are
driven to admit that the Roman jurisprudence ma;
be all which its least cautious cncomiasts have ver
tured to pronounce 1t, and that the language of con-
ventional panegyric may even fall short of the
wnvarnished truth.






APPENDICES.

ce






387

APPENDIX 1.t

MINUTE RECORDED ON OCTOBER 1, 1868.

TuE first conclusion which I draw (from a Paper ¢ showing
in cach case the authority at whose suggestion the Acts
of the Grovernor-General in Council, from No. 1. of 1865,
to No. XXXVIIL of 1867, were passed’) is, that next
to no legislation originates with the Supreme Government
of India. The only exceptions to complete inaction in
this respect which are worth mentioning, occur in the case
of Taxing Aects—though, as there is often much communi-
cation with the Provincial Governments on the subject of
these Acts, the exception is only partial—and in that of a
few Acts adapting portions of English Statute-law to India.
Former Indian Legislatures introduced into India certain
modern English Statutes, limiting their operation to * cases
governed by English law.” The most recent Euglish
amendments of the Statutes were, however, not followed
in this country until they were embodied in Indian Aects
by my predecessor, Mr. Ritchie, and myself, in accordance
with the general wish of the Bench and Bar of the High
Courts. Txamples of this sort of legislation are Acts
XXVII and XXVIIL of 1866, which only apply to “eases
governed by English law.

The second and much the most lmportant inference
which the Paper appears to me to suggest is, that the
great bulk of the legislation of the Supreme Council is

! Vide p. 70.
egd
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attributable to its being the T.ocal Legislature of many
Indian Provinces. At the present moment, the Council
of the Governor-General for making Laws and Regulations
is the sole Local Legislature for the North-Western Pro-
vinges, for the Punjab, for Qudh, for the Central Provinces,
for Dritish Burmah, for the petty Province of Coorg, and
for many small patches of territory which are scattered
among the Native States. Moreover, it necessarily divides
the legislation of Bengal Proper, Madras, and Bombay
with the local Councils of those Provinces. For, under
the provisions of the High Court’s Act of 1861, it is only
the Supreme Legislature which can alter or abridge the
jurisdiction of the High Courts, and as this jurisdiction is
very wide and far-reaching, the effect 15 to throw on the
Governor-General’s Council no small amount of legislation
which would naturally fall on the Local Legislatures.
(ccasionally, too, the eonvenience of having but one law
for two Provinces, of which one has a Council and the
other has none, induces the Supreme Government to legis-
late for both, generally at the request of both their
Governments.

Now these Provinees for which the Supreme Council is
the joint or sole Legislature exhibit very wide diversities.
Some of these differences are owing to distinetions of race,
others to differences of land-law, others to the umnequal
gpread of education. Not only are the original diversitics
between the various populations of India believed nowa-
days to be much greater than they were once thought to
be, but it may be questioned whether, for the present at
all events, they are not rather increasing than diminishing
under the influence of British Government. That in-
fluence has po doubt thrown all India more or less into
a state of ferment and progress, but the rate «f progress
is very unequal and irregular. It is growing more and
vire difficult to bring the population of two or more Pro-
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vinees under any one law which goes closely home to their
daily life and habits.

Not only, then, are we the Local Legislature of a great
many Provinces, in the sense of being the only aunthority
which can legislate for them on all or certain subjeets, but
the condition of India is more and more forcing us to act
as if we were a Local Legislature, of which the powers do
not extend beyvond the Province for which we are legis-
lating. The real proof, therefore, of our over-legislation
would consizt, not in showing that we pass between thirty
and forty Acts in every year, but in demonstrating that
we apply too many new laws to each or to some onc of the
Provinces subject to us, Now, I will take the most im-
portant of the territories for which we are exclusively the
Legislature—the North-Western Provinces; and I will
take the year in which, judging from the Paper, there has
been most North-Western legislation—the year 1867.
The amount does not seem to have been very great or
serious. 1 find that in 1867, if Taxing Acts be excluded,
the North-West was affected in common with all or other
parts of India by an Aect repressive of Public Gambling
(No. IIL); by an Act for the Registration of Printing
Presses (No. XXV.); and by five Acts (IV., VIL, VIIL,
X., and XXXIIIL) having the most insignificant tech-
nical objects. T find that it was exclusively affected by
an Act (I.) empowering its Government to levy certain
tolls on the Ganges; by an Act (XXIL) for the Regula-
tion of Native Inns; by an Act (XVIIL) giving a legal
constitution to the Courts already cstablished in a single
distriet, and by an Act (XXVIIL) confirming the sen-
tences of certain petty Criminal Courts already existing.
I find further that, in the samc yecar, 1867, the Lnglish
Parliament passed 83 Public General Acts applicable to
England and Wales, of which one was the Representation
of the People Act. The number of Loecal and Personal
Acts passed in the same year was 188, All this legisiation,
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too, came, it must be remerobered, on the back of a
vast mass of Statute-law, compared with which all the
written law of all India is the merest trifle. Now the
population of England and Wales 1s ratlter over 20 millions,
that of the North-Western Provinces is supposed to be above
30 milliors. No trustworthy comparison ean be instituted
between the two countries; but, regard being had to their
condition thirty years ago, it may be doubted whether, in
respeet of opinions, ideas, habits, and wants, there has not
been more change during thirty years in the North-West
than in England and Wales,

A third inference which the Paper suggests is, that our
legislation scarcely ever mnterferes, even in the minuntest
degree, with Piivate Rights, whether derived from usage
or from cxpress law. It has been said by o high authority
that the Indian Legislature should confine itself to the
amendment of Adjective Law, leaving Substantive Law
to the Indiun Law Commissioners. It is meant no doubt
that the Indian Legislature should ounly occupy itself,
proprio motu, with mmprovements tn pelice, in administra-
tion, in the mechanism and procedure of conrts of justice.
This proposition appears to me a very reasonable one in
the maiu, but it is nearly an exact description of the
charucter of our legislation.  We do not meddle with
Private Rights; we only create Oilicinl Duties,  Neo
doubt Act X. of 1865 and Act XV, of 1864 do consider-
ably meodify Private Rights, but the first is a chapier and
the last a scction of the Civil Code frnmed in England by
the Law Conmmnissioners,

The Paper does not of rcourse express the urgency with
which the measures which it names ave pressed on us by
their originators—the Local Governments, My colleagues
are, 1 believe, aware that ihe earnestness with which these
Governments demand legislation, as absolutely necessary
for the discharge of their duties to the people, s somer
times very remarkable. 1 am very tar indeed from be-
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lieving that, as they are now constituted, they think the
Supreme Council preeipitate in legislation. I could at
this moment name half a dozen instances in which the
present Lieutenant-Governors of Bengal and the North-
West deem the hesitation of the Government of India in
recommending particular enactments to the Legislature
unnecessary and unjustifiable,

While it does not seem to me open to doubt that the
Government of India is cntirely free from the eharge of
initiating legislation 1n too great abundanece, it may never-
theless be said that we ought to oppese a firmer resist.
ance to the demands of the Lwocal Governments and other
authorities for legislative measures. It seems desirable
therefore that I should say something of the influences
which prompt these Governments, and which constitute
the causes of the increase in Indian legislation. I must
premise that I do not propose to dwell on causes of great
generality.  Most pecple would admit that, for good or
for evil, the country is changing rapidly, though not
at uniform speed. Opinion, belief, usage, and taste are
obviously undergoing more or less modification every-
where.  The standard of good government before the
minds of officials is constantly shifting, perhaps it is rising.
These phenomena are doubtless among the ultimate causes
of legislation; but, unless more special causes are as-
signed, the explanation will never be satisfactory te many
minds.

L will firgt specify a cause which is in itself of a merely
formal nature, but which still contributes greatly for the
time to the necessity for legislation.  This is the cffect of
the Indian Councils” Act of 1861 upon the svstem which
existed before that date in the Non-Regulation Provinces,
It is well known that, in any stiict sense of the word, the
Executive Government leeislated for those Provinees up to
1861. The orders, instructions, sirculars, and rules for
the guidance of officers which it constantly issued were,
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to a certain extent, cssentially of a legislative character,
but then they were scarcely ever in a legislative form. It
is not matter of surprise that this should have been so,
for the authority prescribing the rule Immediately modified
or explained it, If' it gave rise to any Inconvenience, or was
found to be ambizuous. But the system (of which the
legality had long heen doubted) was destroyed by the
Indian Councils’ Act. No Legislative power now exists
in India which is not derived from this Statute; but to
prevent a wholesale cancellation of essentially legislative
rules, the 25th Section gave the foree of law to all rules
made previously for Non-Regulation Provinces by or under
the authority of the Government of India, or of a Lieute-
nant-Governor. By this provision, an enormous and
most miscellaneous mass of rules, clothed to a great
extent in gencral and popular language, was suddenly
established as law, and invested with solidity and un-
changeableness to a degree which its auwthors had never
contemplated. The difficulty of ascertaining what is law
and what is not in the former Non-Regulation Provinces
is really ineredible. T have, fur instance, been seriously
in doubt whether a particular clause of a Circular in-
tended to preseribe a rule or to convey a sarcasm.  The
necessity for authoritatively declaring rules of this kind,
for putting them into precise language, for amending
them when their policy is doubted, or when they are tried by
the severer judicial tests now applied to them, they give
different results from those intended by their aunthors, is
among the most imperative causes of legislation, Such
legislation wiil, however, diminish as the process of simplify-
ing and declaring these rules goes on, and must ultimately
come to a close.

I now come to springs of legislation which appear to
increase In activity rather than otherwise. First among
these I do not hesitate to place the growing influence of
vourts of justice and of legal practitioners. Our Courts
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are becoming more careful of precise rule both at the top
and at the bottom. The more careful legal education of
the young civilians and of the younger Native judges
diffuses the habit of precision from below; the Ilich
Courts, in thie exercise of their powers of supervision, are
more and more ingisting on exactness from above.

An even more powerful influence is the iimmense mul-
tiplication of Iegal practitioners in the country. I am
not now speaking of European praetitioners, though tlieir
number has greatly increased of late, and though they
penetrate much further into the Mofussit than of old.
The great addition, however, is to the numbers and in
fluence of the Native Bar. Practically a young educated
Native, pretending to anything above a clerkship, adopts
one of two occupations—either he goes into the service
of Government or he joins the Native Bar. T am told,
and I believe it to be true, that the Bar is getting to be
more and more preferred to Government service by the
educated youth of the country, both on the seore of its
gainfulness and on the score of its independence.

Now the law of Indiais at present, and probably will
long continue to be, in a state which furnishes opportunity
for the suggestion of doubts alinost without limit., The
older written law of India (the Regulations and eavlier
Acts) is declared in language which, judsed by modern
requirements, must be ealled popular.  The authoritative
Native treatises on law are so vague that, from manv of
the dicta embodied by them, almost any conclusion can
be drawn. More than that, there are, as the Iudian law
Commissioners have pointed out, vast gaps and Interspaces
in the Substantive Law of India; there are subjects on
which no rules exist; and the rules actually applied by the
Courts are taken, a good deal at haphazard, from popular
text-books of English law., Such a condition of things is a
mine of legal difficulty. The Courts are getting ever more
rigid in their demand of Jegal warrant for the actions of al)
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men, officials included.  The lawyers who practise before
them are getting more and more astute, and render the
difficulty of pointing to such legal warrant day by day
greater.  And unquestionably the Natives of India, living
in the constant presence of courts and lawyers, are growing
every day less disposed to regard an Act or Order which
they dislike as an unkindly dispensation of Providence,
whieh must be submitted to with all the patience at their
command, If British rule is doing nothing else, it is
steadily communicating to the Native the consciousness of
positive rights, not dependent on opinion or usage, but
eapable of being actively enforeed.

It is not, I think, difficult to see how this state of the
law and this condition of the Courts and DBar render it
necessary for the Local Governments, as being respansible
for the efficiency of their administration, to press for legisla-
tion. The nature of the necessity can best be judged by
considering what would be the cousequences if there were
no legislation, or net emough. A vast variety of points
would be unsettled until the highest tribunals had the
opportunity of deciding them, and the government of the
country would be to a great extent handed over to the
High Courts, or to other Courts of Appeal. No court of
justice, however, can pay other than incidental regard to
constderations of expediency, and the result would be that
the country would be governed on principles which have no
necessary relation to policy or statesmanship. It is the jus-
tification of legislation that it settles difficultics as soon as
they arise, and settles them upon considerations which a
court of justice is obliged to leave out of sight.

The conscquences of leaving India to be governed by
the Courts would, in my judgment, be most disastrous.
The bolder sort of offictals would, I think, go on without
vegard to legal rule, until somecthing like the deadlock
wonld be reached with which we are about to deal in tha
Punjab, But the great majority of administrative officials,
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whether weaker or less reckless, would ohserve a caution
and hesitation for which the doubtful state of the law could
always be pleaded. There would, in fact, be a paralysis of
administration throughout the country.

The fact established by the Paper, that the duties
created by Indian legislation are ahnost entirely official
duties, explains the dishke of legislation which oceasion-
ally shows itsclf here and there in India. I must confess
that T have always believed the feeling, so far as it exists,
to be official, and to correspond very closely to the re-
pugnance which most lawyers feel to having the most
disorderly branch of case-law superseded by the simplest
and best drawn of statutes. The truth is, that nobody
likes innovations on knowledge which he has once ac-
quired with difficulty. If therc was one legislative change
which scemed at the time to be more rebelled against than
another, it was the supersession of the former Civit Pro-
cedure of the Punjab by the Code of Civil Procedure.
The Civil Procedure of the Punjab had orviginally been
exceedingly simple, and far better suited to the country
than the then existing procedure of the Regulaiion Pro-
vinces. But two years ago it had become so overlaid by
explanations and modifications conveyed in Circular
orders, that I do not hesitate to pronounce it as uncertain
and difficult a bady of rules as I ever attempted to study.
I can speak with confidence on the point; for I came to
India strange both to the Code of Crvil Procedure and to
the Civil Proeedure of the I*unjab, and, while the first has
always scemed to me noarly the simplest and clearest
system of the kind n the world, I must own I never felt
sire in any case what was the IPunjab rule. The intro-
duction of the Code was, in fact, the merest act of justice
to the young generation of Punjab officials, vet the older
men spoke of the measure as if some ultra-techunical body of
law were being foreed on a service uccustomed to courts of
primitive simplicity.
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It must, on the other hand, be admitted that, in
ereating new official duties by legislation, we prebably in
some degree fetter official discretion. There is no doubt
a decay of dizcretionary administration throughout India;
and, indeed, it may be said that in one sense there is now
not more, but wmuch less, legislation in the conatry than
formerly; for, strictly speaking, legislation takes place
every time a mew rule is set to the peaple, and it may be
taken for granted that in earlier days Collectors and Com-
missioners changed their rales far oftener than does the
Legislature at present.  The truth is, discretionary govern-
ment is inconsistent with the existence of rvecular courts
and trained lawyers, and, since thesec must be tolerated,
the proper course seems o me not to indulge in vague
condomnation of legislation, but to discover expedients by
which ite tendency to hamper diseretion may be mini-
mised. One of these may be found in the skilful drafting
of our laws—in confining them s mnch as possible to
the statement of principles and of well-considered general
propositions, and i encumbering them as little as possible
with detail.  Another may be pointed out in the extension
of the wholesale practice of conferving Ly our Acts on
Local Governments or other anthorities the power of mnaking
rules consistent with the Act—a power In the exercise of
which they will be assisted by the L.egislative Department
under a recent order of His Iixeellency. TLiastly, but
principally, we may hoepe to mitigate the inconvenicnces of
legislation by the simplification of our legislative machinery
as applied to those less advaneed parts of the country where
a large discretion must inevitably be vested in the adminis-
trator. The power of castly altering rules whea they chafe,
and of easily mdemunifying ofhicials when they transgress
rules in good faith, is urgently needed by us in respect of
the willler territory of [ndia.

While I admit that the abridgment of discretion by
written laws is to some extent an evil—though, under the
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actual cireumstances of India, an inevitable evil— [ do not
admit the proposition which is sometimes advanced, that
the Natives of India dislike the abridgment of officinl dis-
cretion. This assertion seems to me not only unsupported
by any evidence, but to be contrary to all the prebabilities.
It may be allowed that in some cases discretionary govern-
ment is absolutely necessary; but why should a people,
which measures religious zeal and personal rank and respect-
ability by rigid adherence to usage and custom, have a
fancy for rapid changes in the actions of its governors, and
prefer a regimen of discretion sometimes coming close upon
caprice to a regimen of law? 1 do not profess to know
the Natives of this country as well as others, but if they
are to be judged by their writings, they have no such pre-
ference. The educated youth of India certainly affect a
dislike of many things which they do not care about, and
pretend to many tastes which they do not really share; but
the repugnance which they invariably profess for discre-
tionary government has always seemed to me genuinely
hearty and sincere.
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¢THE Religiot of an Indian Province ' (Fortnightly Ke-
view, Ieb. 1, 1872); < Our Religivus DPolicy i India’
(Fortnightly Review, April 1, 1872); ¢ The Religious Sitn
ation in India’ (Fortnightly Review, Aug. 1, 1872);
¢ Witcheraft and Nou-Christian  Religions® (Fortnightly
Review, April 1, 1873); < Islam in India’ (Zheological
Review, April 1872); ¢ Missionary Religions’ (Fortnightly
Review, July 1, 1874,

I'take the following passages from the ¢ Berdr Gazetteer,’
edited by Mr. Lyall :—

The cultus of the elder or classic Hindd Pantheon
is only a portion of the popular religion of this country.
Here in India, more than in any other part of the world,
do men worship most what they understand least. Not
only do they adore all strange phenomens and incom-
prehensible forees-—-being driven by incessant awe of the
invisible powers to propitiate every unusual shape or strik-
ing natural object-—but their pantheistic picty leads them
to invest with a mysterious potentiality the animals which
are most uscful to man, and even the implements of a pro-
fitable trade. The husbandiman adores his cow and Lis
plough, the merchant pays devotion to his account-book, the
writer to his inkstand. The people have set up tutelary
deities without number, who watch over the nterests of
s 1 arate classes and callings, and who are served by queer
rites peculiar to their shrines. Then there is an infinite
army of demigods, martyrs, and saints, of which the last-
named division is being continnally recruited by the death,
in full odour of sanctity, of hermits, aseetics, and even mea

! Mr. Lyall's prblications,
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who have beeu noted for private virtues in a worldly carecr.
And perhaps the most curious section of these canonized
snints contains those who have caught the reverent fancy of
the peopie by peenliar gnalities, by persenal deformity, by
mere outlandish strangeness; or who have created a deep
impression by some great misfortune of their life or by the
cirecnmstances of their death, All such striking peculiari-
ties and aceidents seem to be regarded as manifestations of
the ever-active divine encrgy, and are honoured accordingly.
Thuos it is not easy to describe in a few pages the erecds and
forms of worghip which prevail even in one small province
of India, although in this imperfect sketch nothing is men-
tioned but what 1s actually practised within Berdr, This is
one of those provinces in which the population is tinged
throughout by the strong sediment of aboriginal races that
have heen absorbed into the lowest castes at hottom. . . . .
Therefore it may be cxpected that many obscure primeval
deities owned by the aboriginal liturgies, and many uncouth
rustic divinities set np by the shepherds or herdsmen amid
the melancholy woods, will have found entry into the Berdr
pantheon. Nevertheless, we have here, on the whole, o
fair average sample of Hinddism, as it exists at this time
throughout the greater part of India; for we know that the’
religion varies in different parts of this vast country with
endless diversity of detail. Vishnu and Shiva, with their
more famous incarnations, are of course recognised and uni-
versally honoured by all in Berdr, The great holidays and
feasts of the religious calendar kept by Western India are
duly observed ; and the forms and ceremonies prescribed
by Brdhmanieal ordinance are generally the same as through-
out Mahdrishtra. The followers of Shiva are much the
most numerois, especially among the Brabmans, . . . ...

Berdr is liberally provided with canouized saints, who
are in a dim way supposed to act as intercessors between
mortals and the unseen powers, or at any rate to possess
gome mysterious influenee for good and evil, which can be
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propitiated by sacrifice and offering,  Pilgrimages are made
to the tombs of these saints, for it must be poted that a man
is always buried (not burnt) who has devoted himself en-
tirely to religious practices, or whom tlie gods have marked
for their own by some curious and wonderful visitation.
WWhen an ascetic, or a man widely renowned for virtue, has
acquired the name of a sddhw, or saint, he is often consulted
much during his lifetime, and a few lucky prescriptions or
prophecies gain him a reputation for miracle-working. To
such ao one do all the people round give head, from the
least to the greatest, saying, as of Stmon Magus, < This
man s the great power of God;’ he is a visible manifesta-
tion of the divine energy which his virtue and self-denial
have absorbed. The large fairs at Wadnera (Elichpur
district), Akot, Nagar Tés, and other places, took their
origin from the annual concoursc at the shrines of these
sddhus. At Akot the saint is still living; at Wadnera he
died nearly a century ago, and his descendants live on the
plous offerings ; at Jalgaon a crazy vagrant was canonized
two or three years back on grounds which striet people
consider mnsuflicient, There is no doubt that the Hindd
religion requires a pope, or acknowledged orthodox head, to
control its wonderful elasticity and receptivity, to keep up the
standard of deities and gaints, to kecp down their number,
and generally to prevent superstition from running wild into
a tangled jungle of polytheism. At present public opinion
consecrates whom it Hkes, and the Bridhmans are perfectly
tolerant of all intruders, though service at these shrines
may be done by any caste. . . . . ..

The leading saints of Berdr disdain any romantic origin.
They have wrested from the reluctant gods, by sheer picty
and relentless austerity, a portion of the divine thaumaturvic
power, and it exhales after their death from the places where
their bodies were latd, Donations and thank-offerings vour
in; endowments of land and cash used to be made before
Enghish rule drew a broad lne between religin and

DD
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revenue ; a handsome shrine is built up; a yearly festival is
established ; and the pious descendants of the saint usually
instal themseclves as hereditary stewards of the mysteries
and the temporalities. After this manner have the sepul-
chres of Sri A yan Nath Maldrd] and Hanumant Réo
Sadhu become rich and famous in the country round Umark-
her. It hag been zaid that the Hindds worship indifferently
at Mahometan and Hindd tombs, looking only to wonder-
working sanctity ; in fact, the holy man now in the flesh at
Akot has only taken over the business, as it were, from a
Mahometan fakir, whose disciple he was during life; and,
now that the fakir is dead, Narsing Bdwa presides over the
annual veneration of his slippers. . . . . ..

It may be conjectured that whenever there has arisen
among this host of saints and hermits a man who added to
aseeticism and a spiritual kind of life that active intellectual
originality which impels to the attack of old doetrines and
the preaching of new ones, then a seet has been founded,
and a new light revealed.  And the men who have created
and confirmed the preat relivions movements in Hinddism
are not always left in the huble grade of saints; they are
discovered to be incarnations of the highest deitics; while
the transmission of this divinity to other bodies is sometimes
perpetuated, sometimes arrested at the departure of him who
first reeceived it. No such great prophet has been seen In
Berdar, but the votartes of some famous Indian dissidents
are numerous. This is not the place to diseuss their various
tenets, yet their denominations may be mentisned.
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219

Casuists, the, philosophy of, 238

(itis, ISuropean, some yprobably
the Township Mark of Tuntonie
villages, 118

Cities, Indian, causes ot the grow*h

Dpp2
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of villages inte, 118, Origin of
the formation of Indian capitals,
119, The great deserted cities, 119

Civil courts in Indin, 24, Appeals
from the Settlement and Revenue
courts to the, 34 Difference he-
tween a Iigh and a Chief court,
35. The Supreme ecourts and
their judicial powers, 6. Dismay
caused Dby the introduction of
Inglish law, 38, Native and
English laws compared, 43

Clan society, the Celtic form of
family organisation, 156

Codes, production of, in Lonisiana,
860. The study of Roman law
associnted with codification, 362.
Two meanings of codification, 362.
Difficuities of ecodifieation, 365.
Meaning of codified Jaw, 366.
Tacit eodification, 68

Codes, Austriun, their similarity to
the French codes, 358

Codes, ¥receh, elements of Roman
law in, 356. Restoration of, after
the dissolution of Empire, 857

Commercia!  principles, primitive,
1906

Common, commonable, and cowrmon
fields, in England, 85, ¢Stint of
common,’ 8%, The Indian waste
or common land, 120, 121, Con-
troversy after 1837 as to waste
land in India, 121, Acticn of the
povermuent respecting it, 1232,
Exotic origin of the ancient three-
field Jinglish system, 200

Common-places, danger of, 255

Contract, not the somren of law in
primitive eommunities, 11¢.  De-
struction of the village system by
the obligations arising out of, 113

Converances, ancient, of land, 133

DOF

Cornwallis, Lord, his settlement of
Lower Bengal, 105, 153

Conneil, village, legislation of the,
116, 123. Sometimes superseded
by a Headman, 122

Court Baron, authority of the Lord
of the Manor in the, 134, 139

Court Leet, functions of the, 139,
140

Courts of Juslice established by tha
English in India, 71. Nope in
some of the semi-independent
native States, 71

Cramming, its encouragement in
India, 283

Cuatom, stability of, in India, 9.
Slavery of Indians to, 13, Indian
adwinistrators and native custom,
39, Attachment of an Oriental to
his local custom, 39, Varieties of
native nsage, 81, 52,  Preserva~
tion of enstomary law, 656. Agen-
ciss by whieh this preservation
has been efteeted, 655, Antiguity
of Indian ¢ustom, 5, 66. Changes
in the nature of usage, 72, 75,
Origin and growth of custom, 109

Customary Manorial Courts, func.
tions of the, 139, 140

ELI1I, cxactions of the Maho-
metan Emperors of, 170

Devises, Statute of, influence of, in
throwing small properties into
the hands of large landowaers,
169, 170

Diderot's * Histoire DPhilosophique
des Indes’ 213

Distribution, failure of primitive till.
ing communities {or secnring, 168

Dufl, Dr., his qualitiesasa missionary,
246
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DUCATION, relative priority of
studies, 263, In the upper

ciasses of India, 279. Relation of,
to morality, 281. Art of teaching,
286, Superficial knowledge, 287.
Native use of, 285, Present and
past education in Iadia, 288,
Eduecated natives, 203

Elgin, Lord, death of, 246

Endowments, private, in Indian Uni-
versities, 248. In Inglish Uni-
vergities, 249

England, existence of the Arabla
Mark and Common Mark in, 83,
Various names of the cultivated
portion of the domain in, 85. True
succession groups of proprietorsin,
185, Waste, or common-land,
has become the Lord's waste, 135.
The miodern legal theory of the
Lord's rights, 1368, Advantages
of absolute property over the
village community system, 162,
Relation of India to, 206. Study
of Roman law in, 878

English in India, their infiuence on
legal conceptions, 62, Their un-
willing assumption of soversignty,
70. Their establishment of Courts
of Justice, 71. A cause of the
growth of the conception of right,
73

English law, character of, 299. Irap-
plicability of, 300. Influence of, in
America, 333. Methods of inter-
pretation, 374. Characteristic of
English legislation, 374

Error, moral and scientifie, 269

Eviction rare in India, 186

Lvidence, law of, Indian legislation,
295, 297,  Judicial and legisla- :
tive power, 206,  Nature of '
Hindu and Mahometan law, 268,
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FET
Character and inapplieability of
English law, 209 ¢f seq.  Inlluence
of English judicial system, 299,
Practical evils of Law of Evidence
in India, 30t. Circumstantial and
direct evidence, 306. Facts of
issue and relevant facts, 2307-309.
Judicial and scientific methods,
310, The sciensific inquirer and
the Judge, 31L. The Experimen-
talist and the Judge, 312, Facili-
ties which assist those engaged
in  judicial investigations, 312
Nuture of a Law of Evidence,
314, Rules of exclusion of Evi-
dence, 315. History of the
English law of Evidence, 316,
319, Acquisition of the power
of cross-examination, 318. Ex-
ception to rules of exclusion, 320.

Judge and Jury, 321. Special
canons of evidence, 322, Faoreign
systems of Evidence, 322, Eng-

lish rules in India, 324, Indiam
testimony, 320, FHearsay evidence
in India, 326, Admission of irre-
levant testimony, 527

Experts, lepal, employment of, in
England, in modern times, 170

FAMILY, the great source of per=
sonal law, 11. Formation of
the Patriarchal Family, 16
Families, leading, canses of the ag-
grandisement of, 145
Feudalism, tendency in the primitive
Teuionicsyvstem towards feudalisi,

21. Origin of, 15. 132, In-
fluence of benefices, 132, Tha

Manor, 133.  Causes of feudalisa-
tion, 142, 143, Growth of suze-
rainties, 144, Elements of the
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feudal system, 146. Systematic
feudalism, 147, Imperfect fenda-
Lisation of India, 158-160. Suf-
fering which accompanied feadali-
gation in Kurope, 161. Advan-
tages which the transition of one
form of property to another pro-
duced, 162, Cultivation of waste
land in Europe, 162

Fiction, modern method of, 200

Frecman, Mr., his identification of
fragments of ancient ‘I'eutonic
society in Switzerland, 9

French codes, elements of Roman
law in, 350. Restoration of, after
the dissolution of Empire, 367

GAME not sirictly private property
according to English law, 142
Grain-dealer, the, excluded in India

from privileges, 187
Grass-lands, customs of

manaors respecting, 136
Groting, treatise of, 338

various

FADMAXN of an Indian village,

office of, 122, 153  Power
which he enjoys, 155, Nature

and origin of the rights claimed by
certain families, 156

Hellenic origin of progress, 238

IMereditary offices, tendeney among
Teutonic races to, 132

tlermes, the three attributes of the
god, 103

Hindu law, nature of, 293

History, the truth of, 264,  Tielation
of Plilosophy and Science to,
265-267. Intluence of new me-
thads on, 268

IND

NCLOSULRY and Imclosure ety
importance of the history of, 85
India, village communities of, 12 ¢
seq. India regarded in Ilngland
as uninteresting, 22. Importance
of the English conquest and go-
vernment, 23.  Ignorance of India
discreditable in Englishmen, 23.
Gradual disappearance of Indian
phenomena, 24 Ignorance and
superstition of Indian native so-
ciety. 20. Influence of Western
ideas, of physicul ideas, and of
British dowinion, 26, 27. Fng-
lish compared with Indian so-
ciety, 506, Influence of caste, &G,
57, Influence of Iinglish law, 74
Discovery and recognition of the
existence of ihe Indian village
community, 103, The Maha-
metan theory of ownership in the
land, 104, Conditions of agrienl-
ture in India as compared with
Europe, 108. Common or waste
lands in, 120, 1581, Peaceful cha-
racter of the people of, 124, Their
aubmission to the power of mer
cenary armies, 124,  The ‘out-
siders” of Indian villages, 127
Shape talen by all disputes in,
128, Mode of dealing with a
newly-annexed province, 149. The
varions land scttlements and their
results, 149-151. Analogy between
‘Feutonic kings and the British
government in India, 151, Ma-
hometan assamptions, 152. The
twa great Indian schoola of opi-
nion respecting the funetionaries
adwministering the country, 133.
Property recognised by the Eng-
lish, 156, Absolute ownership,
157. Cowpanson of Xnglish and
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IND
[ndian Conditions, 158, Structure
of village communities in India,
175. Exactions of Oriental sove-
reigng, 179, Questions about rent,
180, 181. Intluence of the carry-
ing trade in India, 197. Dul-
pess attiibuted to Indiun topics
by Englishmen, 205, Continental
sympathy for, 205. Relation of
England to, 206. Political results
of Oriental studies, 200. Materials
for new science in, 210. The anti-
quities of Aryan institutions due to
the isolation of the country, 211
et seq. Coast populations of, 213,
Tgnorence of Englisk ideas of, 213,
Characters of the interior of, 214,
Social state of, 215, "The influence
of relizion and caste in, 210 ez seq.
Discussions on ownership, 222,
Value of Indian phenomena, 224,
Modern origin of competition, 227.
Comparative method and custom,
230. Ditliculty of the govern-
ment of, 236.  Obstinacy of native
prejudice, 236. English influence
in, 238, Similarity between the
English and Indian Universities,
241, Substitution of classical
for vernacular languages in, 242.
Ambition of the native studeut to
write English, 244, Missionaries
in, 246. Indian Government and
private endowments, 243,  Aspi-
raticng of native students, 232,
Native aptitude for law, 258, In-
tellectual cultivation 1in, 272,
Native imagination, 275, Ednca-
tion and morality in, 251. Method
of teaching in, 286, DMude of ace
quiring knowledge, 988, Prescot
and past education in, 238, 200.
Intarcousse between the races,

JUR

292, Ancient and modern India
292, Edueated natives, 293, Minute
on the over-legislation uttributed
to the English Government, 389

Indinn Law, sources of, 21, Custo-
mary law, 31.  Settlement, 23.
The Record of Rights, 33. Dis-
placement of native by Eaglish
law, 37. Dismay with which
English law was regarded, 3S.
Mode of administering the Hin-
doo code, 49-51. Varietiez of
native usage, 51, 52, Legislation
of, 203, Law of Evideuce, 202,
Indian Evidence Act, 304, Fnglish
rules of law in, 324, Ilenrsay
avidence in, 326. Indian Testi-
maony, 326

Indians, secrecy of their family life,
114, Their intellectual quick-
ness, 56

Institutions, Arran, antiquities of,
211

International Law, the undoubted
parent of, 103, Langnage of, 351.
History of, 852. Ielation of, to
Roman law, 353

Ireland, quantity of detail in the
zocient Irish law, 81. The three
ancient Linds of rent im, 18G,
187

TUDAA, Lloman government of,

Y compared with Dritish govern-
ment of India, 233-236

Jurisprudence, chief function of
Comparative, 3, 4. Johu Austin’a
views, 4. The comparative and
historical methods, G, Instruction
which India way yield to the
student of kistoricul jurizprudence
15
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108

Jus Gentium, influence and impor-
tance of the, 193, 194

AING, Mr., on discoveries in
philologicul science, 263

Lammas lands, 85. Inclosures re-
moved on Lammas Day, 86

Land, Record of Rights in, 72.
Oldest forms of property in, 70.
Scarcity of laws as to the tenure
of, 61. Teutonic origin of Eng-
lish theories of law in, 83. Un-
soundness of the popular theory,
84. Importance of the history of
inclosures and inclosure acts, 85,
The ancient cultivated portion of
the domain, and its various nanies,
86, Modes of redistributing the
shares, 8G6. Effect of shilting
severalties, 87. Great extent of
the common fields, 88, And of
the pasturage on baulks of turf, 89.
Existing baulks, 89. Vestiges of
the Mark, 88, DMurshall's account
of the ancient state of Ingland
quoted, 90-94,  The Udal tenures
of Orkney and Shetland, 94, 95.
The * Burgess Acres” in the burgh
of Lauder, 95. Malometan theory
of ownership in land, 104. Lord
Cornwallis's settlement of Lower
Bengal, 104. Estates in Oudh,
105, Creation of a peasant pro-
prietary under prosperous condi-
tions, 105, 106. Conditions of
agriculture in India as compared
with Lurope, 108, Customs of
re-partition of the eultivated lands,
112. Common or waste lands in
India, 120, 121  The process of
feudalisation, 131. Denefices, 132,
The Manorial pgroup, 133, 134,

LAW

Causes of the growth of suzee
rainties, 144. Causes in German
and Seandinavien cultivating com-
munities leading to inequality of
property in land, 14G. Land set-
tlements in India, 103, 149-52,
Ancient rule as to the highest
obtainable rent for tha use of land,
186. Ancient lrish rents, 186,
187. Primitive notions as to price,
187. Rarity of ancient transfers
of land, 188, Competition-rent,
180.  Exchangeableness of, in
India, 228

Languages, substitution of classical
for vernacular Janguage in India,
242

Lauder, the ‘ Burgess Acres’in the
burgh of, 96, 96. The ¢Hill
perts,’ 96

Law, analysis of a, 66, 67. Indian
conceptions of a, 68. FEnglish in-
Ruence on legal conceptions, €9,
Sources of, in primitive commu-
nities, 110. Training of lawyers,
266. Popularity of legal studies,
257. Native aptitude for, 258,
Detinition of, 259. Law of Nature
343, Legal phrascology, 344,
Languege of professional lawyers,
345,  English technicalities, 847.
Tegal and legislative expression,
445 Twprovement of techinical
language, 349. International law,
330, Language of international
law, 351. English law in America,
359. Coditication, 262. Meaning
of codified law, 360, [nterpreta-
tion of written law, 369, Iwper-
fections of the Statute law attri-
buted to the proceedings of parlia-
ment, 370. Conncil of State, 372,
Legislative expression, 872, Tes
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sults >f amending bills, 373. Eng-
lish methods of iuterpretation,
374, Characteristics of English
legislation, 374, Meaning of the
word * practical,’ 376

Law, Roman, revival of interest in,
330. Contrasted with English,
331, 335. Reasons for interestin,
332, Importance of, 8333, Nature
of, 334, In moral »nd political
philosophy, 341. Relation of, to
internntional law, 252, Techni-
calities of, mixed up with gquestions
of diplomary, 354, Diffusion of,
355, The fingua franca of univer-
gal jurisprodence, 361, Associated
with eodification, 362, Difficulties
of the elements of, 377.  Study of,
in England, 378. History of, 379.
Process of, 380, Relation of, to
Roman intellect, 382

Loans, nature of, in oldest Roman
contracts, 188, 189

Louisiana, Code of, 360

Lubbock, Sir John, on the first steps
of mankind towwrds civilisation,

16. On markets, 192

FCLENNAN, Mr., on eivilisation,
16

Madras, suceess of the peasant pro-
prietary of, 105

Mahometan law, foundation of, 49,
Its interest for the jurist, 49.
Nature of, 208

Mehometan theory of ewnership of
land, 104

Mahratta brigands, their rise against
the Mahometans, 124, Exacticns
of their princes, 179

Manor, origin and formation of the,
133, Authority of the Lord in

MAR

the Conrt Baron, 184, Tene-
mental lands and the Lords Do~
main, 134, Rights of the Lord to
the waste, 135, The ‘iight of
approvement’ aflirwed by the
Statute of Merton and sabsequent
statutes, 135, Modern legal theory
of the Lord's rights, 136. Changes
in the grass-lands, 138. Lha
free holders of Tenemental land
corresponding to the old village
comwunity, 137, Settlement of
villeins, 133, The Manorial Courts,
130. Facrouchments of the Lord,
141. The Manorial group hetter
suited than the village proup for
bringing waste lands under culti-
vation, 164, Customary tillage,
165

Manorial Court, Custonrary power
of the, 134

Manovial courts, the three, 139

Manu, Code of, 20. Iofluence of
Drabminical 1heories up u the, 20,
Penetrates but little ameng the
people of India, 30. Development
of Hindoo law, 46. Mode of ad-
ministering it, 450-51

Mark, or township of Teutonic
families, 10, Systenv of the, 10,
Ve-t ges of it in Fogland, 11

Mark, the Arable, rights and duties
of the ancient Teutons respecting,
7, 80. The Mark cccasionally
shifted, 8l. Existeace of the
Arable Mark in Ingland, 85

Mark, the Common, in aucient Teu-
tonic Society, rights and duties of
the, 79

Markets, origin of, 102, Association
Letween marlcets aud neutrality,
103.  Three idens ns to, 103
Exireme rule of Market Law, 197
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MAR

Rule of Market Overt, 105, Ten-
dency of decisions of English
courts towards the law of the
Market, 104, Causes which have
generalised u Ttule of the Market,
197

Marshall, Mr. W, his acconut of the
ancient state of agriculture quoted,
00-04

Mathematics, pure and mixed, 267

Maurer, Von, on the law of the Mark
or Township, 10. On the fendal
tendency of the primitive Teutonic
system, 21, Hiy inquiry into the
forms of Teutonic village property,
summary of his conclusions, 77,
et seq.

Medicine, progress of, 260

Missionaries in India, 246

Moral philosephy, schools of, 337.
Relation of, to jurisprudence, 342

Morier, Mr., his paper in ¢ System
of Land Tenure in varions Coun-
tries,’ 7¥8. 1lis account of the
vestiges of collective property in
Germany, 78, On the aspects of
the Teutonic freeman as alord and
as a commoner, 82

h\ ASBSE, Professor, on the land-law
of Germany and England, 11,

17, Account of his worlk, 168,
169

Nature, law of, 343

Neutrality, ancient agsociation be-
tween markets ard, 193

Nuncomar, fairness of the trial of,

38

¢ VCCUPANCY ’ tenants in In-

dia, creation of, 184. Tericd

of time required for determining
who ure, 184

PRI

Orlkney Jales, system of the townshij
in the, 10, Sir W. Scott on the
Udal tenure, 94

Oudh, settlement of estates in, 105.
Military character g.ven to the
naturally peaceful population of,
124

Ownership, absolute, of the English
in Iudia, 157-59. Indian discus-
gions on, 222,  Ancient joint-
ownership, 226

PARLIAMENTARY procedure,
imperfections of the Statuts
law attributed to, 370
Pascal’s Provincial Letters, 340
Paterfamiliss, the, in ancient Teu-
tonie society, 78. Ilis authority,
78. His relations to the other
heads of families, 79. His autho-
rity in the Indian village commu-
nity, 107
Peosant proprietary in India, esta-
blishment and success of the, 105
Peraonal Property, Law of, tenden-~
cies of, 104
Philosophy, relation of history to,
2065
Police of Indian villnges, recognised
and paid by the British Govern-
ment, 125
Political Economy, the contract of
hiring and letting io, 180. The
proposition which forms the basis
of, 191. The Market, 102. Cap-
able of scientific znalysis and
measurement, 232
Practical,’ meaning of the word, 376
Price, early history and measure of,
189
Prize of War, theoretical right of
the soyereigm to, 142
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PRO

Preduction, primitive tilling com-
munities ineflective for, 166

Property, collective, native control
over testation of, 41, Its impor-
tance, 220. Theory of, 221. In-
dian forms of, 222, Early history
of, 235 et sag. Several property
and civilisation, 229

Pundits, consulted in the courts, 50.
Charges agaiust them, 50

ACE, modern theories of, 14
Rack-rents in aneclent Ireland,

187. Generally, 187,188, Reason
why rack-rents do not exist in
some places, 109

Raynal’'s ¢ Histoire Philosophique
des Indes,” 213

Rent, ereation and difficulties of, in
India, 180, 181, Ideas of Anglo-
Indians, 182. Customary and
competition rents, 183. Ancient
rule as to the higheat obtainable
rent for the use of land, 18G.
Rack-rents generally, 187, 183,
Modern origin of the highest
obtainable rent, 198. The market
for land in England and Scetland,
199. Teason why rack-rents do
not exist in some places, 100

Revenue courts and officers 1n India,
and their duties, 33, 34

Roman Law, peiiod arrived at in, 19,
Tevival of interest in, 830, Coo-
trasted with Eaoglish, 321-525.
Reasons for interest in, 332, Tm-
portance of, 333. Nature of, 334.
In moral and political philosophy,
341, Relatinn of, to international
law, 552,  Technicalities of,
mixed up with questions of dipla-
macy, 364 Diffusion of,

393,

.

8UP

The lngua franca of universal
Jurisprudence, 361.  Associated
with codification, 362. Dif§-
culties of the elements of, 377.
Study of, in England, 378. His
tory of, 379, Process of, 380. Re-
lation of, to Roman intellect, 382

ANSCRIT, influence of the study
of, 208, Political results of its

study, 209

Science, relation of History to, 266,
Effeets of scientific method, 2069

Scott, Sir Walter, his remarks on
the Udal tenures of Orkney and
Shetland, 94, 95

Seignory in gross, 134

Settlement, Indian, 32. Settlenient
officers and theirrveports, 32,  Re-
eord of Rights, and itsimportance,
33, Settlement in newly-acquired
provinces in India, 149, Various
forms of, 150. Mahometan as-
sumptions, 152

Shetland Isles, system of township
in the, 10. Sir W, Scott on the
Udal tenure of, 94

Sikhs, exactions of the, 170

Slavery, generally, predial, ond
under peasants, 166

Stephen, Fitzjames, his Law of
Evidence Aect, 305

Students of India, aspirations of,
252

Sudder ¢ourts, powerful jnfluence ol
the Supreme courts over the, 39,
History of, 43.  Appeals to them,
43. Judgzeaof the, 44, Their in-
fluence, 43, DLffect of judicinl
commentaries on the, 47

Supreme ecourts of Indis and their
powers, 36. Coudenmation which
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BUR

thoy have everywhere received
except in India, 37, 38. Their
powerful influence on the Sudder
courts, 30

Burnames, possible canses of the fre-
quency of trades as, in England,
126

Buzerainties, causes of the prowth of,
144

Switzerland, Mr, Freeman’s identifi-
cation of fragmeunts of Teutonic
Society in, 9

TALUKDARS, settlement of the,
in Oudh, and its results, 150,

151

Teutonicsociety, fragments of archaie,
in Switzerland, 9. Enquiries of
Von Maurer, @, 77. The Teutonic
M, 10. The ‘ vieus’ deseribed
by Tacitus, 10. Hesemblances of
Todian  village cominunities to
Teutonic townships, 12, Account
of an ancient Teutonic eultivating
community, 78-82.  Tendency
among the Teutonic races to here-
ditary offices, 132, Canses and
resuits of the aggrandiscment of
leading families, 145

Townekips, Teutonic.  See Marl

Trades, hereditary, of Indian villages
125, Tossible causes of the plen-
tifulness and persistence of trades
as snrnmnes in England, 126

Tradition, subject of, 68. Iiffect of,
in India, 88, Ditlerent fors of,
&8, 59, Value attached just now
to traditionad law in India, 59

Truth, physical, value and per-
manence of, 271, 272, Infinity of,
273

INDEX,

YIL

DATLtenures of Ovkney and Shet.
iand, 94, 93
Usury laws, effeet of the repenl of
the, 105
Universities, similarity between tha
Engli~k and Indian, 241, Me-
dimval, objects of the students of,
280

ICUS, the, described by Tacitus,
10

Village Communrities of India, their
resemblance to Teutonic town-
ships, 12, The land-law of, 18, De-
cay of the village system in Lower
Bengal, 40, 104, Coincidence of
the systems of India and Teutonic
society, 61,62, Lights and duties,
67. Declarations of the council of
village elders, 08, GO, TMscovery

and recognition of the existenre of

the Indian village comununity, 103,

The Mahowmetan theory of awner-

ship, 104, Secrecy of lndian

family lite, 114, Dislike of Eng-
lish eriminal law, 115. Leyisla-

ture of the council of elders, 116,

123, Their customary rules, 117,

Causes of the growth of Indian

villages into cities, 118, 119,

Disputes sometimes decided by a

single Headman, 122, Submis<ion

of naturaily peaceful villagers to
the power of mercenary avmies,

124, The village community or-

ganised and self-acting, 125. The

cutsiders, 127,  Power of absorp-
tion of strangers by the commus-
nity, 123. Tendency of agrariun
vights to decay, 160, KEifect of
the land settlement of Oudh, 150
The office of Headman 2 variom
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ZEM
Village communities in  North

pluces, 163, Absolute ownership
of the English, 167-59. Imperfeci
feudalisation of Trdia, 158-60. The
communities left to their own way
by great kings and mercenary
armies, 180, The cultivating com-
munity ag compared with the ab-
solute property of our own day,
164, Primitive tilling communities
ineffective for securing Produe-
tion and Distributioz, 166, State
of the servile dependeuts of vil-
lagers, 166. Reasons why atran-
gers ceased to be absorbed by
villagers, 167, 148, Structure of
Indian village communities, 175,
Divisions in the community itself,
176. Question of the right of
property within the comimunity,
177. Tradition as fo rights, 173.
Origin and difieulties of rent, 180,
181. Analogy of the holders of
the highest rights in Indin to
Tinglish landowuers in fee simple,
184. Oreation of ¢oeccupancy’
tenauts, 184, Comparizon of In-
dian and English forms of pro-
perty, 185, Evietion rarely prac-
tised in India, 180

Ameriea, organisation of the,
201

Village cowmaunities, Teutenic, 78

et seq.

WASTE, or common lands, the

cultivation of, demanded by a
growing population, 162

Water rules in India, 109, 110
Widows, origin of the oppressive

disabilities of, in ITindoo laws, 54.
The written restrictions compared
with unwritten usage, 55

Will, the, of Lower Bangal, 40. A

modern Indian will, 41,42, Dau-
gers caused by the wills of un-
learned testators, 170, Necessity
for restraints on testamentary
power, 171

EMINDARS, their settlement

and its results, 150, Their bad
reputation in Lower TDengal na
landlords, 163






