














































































































































































































































































































































































































































































































































































































































































B1G RULES OF EXCLCSIOX 

unquestionably briugs into much clearer light the tme 
merits of the English law of evideuce. That law in 
former times contained several absnrd rnles of arbi­

trary exclnsion, or, as it might be put, it irrationally 
denied the relevancy of certain classes of facts; but 
subject to these drawbacks, it always included the 

general rule that the facts in issue, and all facts from 
which they might be inferred, might be proved; and 
the existence of this great positive rnle, \\"hich is no 
where expressly declared by the English authorities, 
plainly appears through the arrangement of the Evi­
dence Act. The nature, too, of the minor rules, which 
are usually stated as exceptions to dominant rules of 

exclusion, but which here affirm the relevancy of 
facts of a particular kind, is much more distinctly 
shown, and the impression which they make is ex­
tremely favonrable to them. All these rules are 

fonnded on propositions concerning hnmannatnre and 
conduct which are approximately 0" roughly true. 
Such propositions are established inductively in order 
that they may be employed deductively in judicial 
mqumes. 'Vhen we carefully examine such of them 

as are at the base of the English rnles, and of the 

limitations and exceptions to which these rules are 
subject, we find the strongest reason for admiring the 

sagacity of the English lawyers who matured and 
framed them. It is quite true that, but for the in· 

fluence of Bentham, they wonld still be intermixed witl: 
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and qualified by others of much mON thar. doul tful 
wisdom; but when all allowance has been made for 
the statutory reforms of the law of evidence ultimately 
attributable to Beutham, there remains quite wough 
to give an exalted idea of the knowledge of human 
nature, and specially of English human nature, which 
has characterized so many generations of judicial 
legislntors. Lastly, I thiuk that the method of the 
Evidence Act greatly facilitates the comparison of the 
English law of evidence with other bodies of rules 
which are in lW1'i Illaleria, and thus enables us to 
see what the English law is not. It is seen to be 
very different from those barren legal systems 
which arc almost entirely occupied with questions 
of what English lawyers call primary and secondary 
evidence. It is very superior to others which are 
full of arbitrary presnmptions, based upon premature, 

imperfect, or erroneous generalisations about facts and 
conduct. Finally, it has a special exccllence in laying 
down no rules at all on ccrtain brunches of judicial 
mqlllry. It does not affect to provide the Judge of 
Fact with rules to guide him in drawing inferences 
from the assertion of a witness to the existence of the 

facts asserted by him. Mr. Stephen, in his Introduc. 
tion, strongly insists on the difficulty of this precess, 
and vchemently contcnds against the vulgar belief 

that it is a simpler thing to infer the reality of a fact 
from an assertion of its reality, than to infer one 
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f.~ct from ,mother which has been proved beyond 

dispnte. It is in the passage from the statements 

of the witnesses to the infcrence that those state­

ments are truc, that judicial inquiries generally 

break dO\m. The English procedure of examination 
and cross-examination is doubtless entitled to the 

highest praise; but, on tbe whole, it i. the rarest and 

highest personal accomplishmcnt of a judge to make 

allowancc for the ignorance or timidity of witnesses, 

and to see through the confident and plausible liar. 

Nor can any general rules be laid down for the acqui­

sition of this power, which has methods of operation 
peculiar to itself, and almost undefinable. I have heard 

barristers in India assert-and :.Ilr. Stephen tells the 

same "tory of a barrister in Ceylon-that they knew 

N"tiYe witnesses to bc pmjuring themselves whenever 

their toes begin to twitch, and, country for country, 

the tests which English judges and counsel have 

taught thcmsclyes to apply with practical success are 
hardly less singnlnr. Bllt the caution of the English 

la.w in a voiding express rules concerning this par­
ticllbr process of inference has not always been dis­

played by the legal systems of other countries, or 

always appreciated by spcculatiye juridical critics in 

OUI" own. Some elaborate attempts to connect t.he ac­

cumulation of testimony with the theory of proba 

bilities have pl"oceedeu from the very mistake which 
the English law has escaped; and the error is at the 
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root of all rules for definitely graduating the approach 
to a valid couclusion according to the number of 

wituesses ,,,ho have deposed to the existence of a par­

ticular fact or group of facts. 

At the same time, it must always be recollected that 

the affirmative or positive method of arrangement 

followed in the Indian Evidence Act does not repre­

sent the historical growth of the English law of 

Evidence. So far as it consisted of express rules, it 

was in its origin a pure system of exclusiou, and the 

great bulk of its present rules were gradually deve­

loped as exceptions to rules of the widest application, 
which prevented large classes of testimony from being 

submitted to the jury. The chief of these were 

founded on general propositions of which the approxi­

mation to truth was but remote. Thus the assump­
tions were made that the statements of litigants as to 

the matter in c,ispute were not to be believed; that 

witnesses interested in the subject-matter of the suit 

were not credible; and that no trustworthy inference 

can be drawn from assertions which a man makes 
merely on the information of other men. The 

vigorous attacks of Bentham on the technical rules 

which had thc iirst two propositions for their founda­

tion have caused them to be removed from our law; 

but the rule based on the third-the rule commonly 

described as the rule against the admissiLility of 
hearsay evidence-still holds its ground. .Much thE 
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largest part of the law of evidence has grown up, sa 
to speak, under the shadow of this great rule of ex­

clusion, and consists of exceptions to it maturer! and 
stated with a caution which is the true secret of the 
value which this branch of law undoubtedly possesses. 
A complete account of it cannot in fact be given, 
unless the mode of its development be kept in view. 'I' e could not otherwise, for example, explain the 
disproportion between its component parts. We find 
in the Indian Eviclence Act a few permissive mIcs 
of the widest application, and by their side a multi­
tude of minor rules, of which some relate to matters 
which are almost trivial. A rule declaring the re­
levancy of commercial a~counts kept in a particnlar 
way, is grouped with such a rule as affirms the rele­
vancy of 'facts which are the occasion, canse or 
eifcct, immediate or otherwise, of relevant facts or 
facts in issue, or which constitnte the state of things 
under which they happcned, or which afforded an 

opportunity for their occurrence or transaction.' It 
wonld be impossible to nnderstand the number of 
carefnlly limited, but very minute, permissive rules, 
without refuence to their origin in a rule of ex­
clusion ; and, indeed, it is morally certain that if the 
English lawyers, instead of slowly framing exceptions 
to rules shutting out testimony, had set themselves 

to lay down a scries of affirmative propositions as to 
the classes of £~cts from which inferences can be 



JUDGE A..'ill JURY. 321 

safely drawn, they would have created a body of rules 
very different from the existing law, and, in all pro­
bability, infinitely les" valuable. Another important 
reason, too, for remembering that our law of evidence 
is historically a system of exclusion, is that we cannot 
in any other way account for its occasional miscar­
riages. The conditions uuder which it was originally 
developed must still be referred to, in explanation of 
the difficulty of applying it in certain cases, or of the 
ill success which attends the attempt to apply it. 
The mechanism of judicial administration which once 
extended over a great part of Europe, and in which 
the functions of the judge were distributed between 
persons or bodies representiug distinct sources of 
authority-the Kiug and the country, or the Lord 
and his tenants-in England gradually assumed the 
shape under which we are all familiar with it in 
criminal trials and at Nisi Prius. A body of men, 
whose award on questions of fact is in the last resort 
conel usive, are instructed and guided to a decision by 
a dignitary, sitting in their presence, who is assumed 
to have an eminent acquaintance with the principles 
of human conduct, whether embodied or not in tech­
nical rnles, and who is sole judge of points ofbw, and 
of the admissibility of evidence. The system of tech­
nical rules which this procedure carries with it fails 
then, in the first place, whenever the arbiter of facts 
-the person who has to draw inferences from or 

Y 
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about thelll-has special qualification, for deciding or 

thelll, supplied to him by experience, study, or the 

peculiarities of his own ch"racter, which are of more 

value to him than could be any general direction 

from book or penon. For this reason, a policeman 

guiding himself by the strict rules of evidence would 

be chargeable with incapacity, and a general would be 

guilty of " military crime. Again, the blending of 
the duties of the judge of law and of the judge of 

fact deprives the system of much, though not neces­

sarily of all, of its utility. An Equity judge, ar: 

Admiralty judge, a Common Law jndge trying an 
election petition, an historian, may employ the 

English rules of e"idcnce, particularly when stated 

affirmatively, (0 steady aIHI sober his judgment, bnt 
he cannot give gellcral clirectlolls to his own mind 

without running lunch ri~k of entangling or enfeebling 

it, and, 11I.der the existing conditions of thought, he 

cannot really prevellt from influencing his decision 
any evidencc which lms heell actually submitted to 

him, provided that hc believes it. Englishmen are 

extremely prone to do injnstiee to foreign systems of 

jndicial administmtioll, from forgetting the inherent 

dimenlty of applying the English law of evidence, 

when the same authority decides both on law and on 
fact, as is lOostly the case in other countries. ThE 

evidence permitted to he pla"cd hcfol'e a French jury 
bas often fUl'llished Ellglish lawyers with matter for 

surprise or IOc'Timent. But the jury is a mere 
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iUodern excresccncc on French criminal proccdlCre 
It still works clumsily und vcry mllch at haphazard. 

French judges aud la"ycrs are cntitled to haw their 

aptitudcs tested by their method of dealing with ci \'il 

c:lses, in which the same Court which scttles points of 

law decides q "cstions of fact; and thcre the special 

skill and acquired sagacity which are applicd to facts, 

though very slightly coutrollcd by a law of evidencc, 

lead, I beliel'c, to a sound dccision just as often as 

the equil"alent accomplishmcnts of our own judges, 

The yulue to India itself, not of the Evidence Act, 

but of the system of rules includcd in i" is a rather 
complex question. I hayc no doubt whatel'cr that 

the Iudian Lall" Commissioners and :\11. Stephcn werc 

wisc in legislati vel y declaring the Jaw of eyidence, as 

they found it nominally pl'evltiling throughout I !ldia 
-that is, as a body of rules not distinguishable from 

those of Englis!1 law. Their measure has, in fUct, for 

the first time, put this b" into a state which admits 

of its operation being accurately ohserved and tested. 

Bllt it may be slI:lpeeted that, after more experience 
of its working has been gained hy the sen'ants of the 

Indian GOYCnllnent, who will henceforward be lin i­

versally familiar with it, a certain nlllllher of its rules 

will be fonnd, so far as Illllia is concerned, to require 

modification. The reasons for this opinion may he 

thus stated. The rules of eyidencc are fOlluded on 

propositions cOllcerlling lllilll<lll llatUl'E: LIld conuue! 

y 2 
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whicL are approximately true. ~When, however, we 

are tmnsfenillg a system from England to a country 
so far removed from it, morally and mentally, as 

Iudia, we cannot be quite sure that all the proposi­

tions which arc roughly true of one people and one 

state of society are iu the same degree true of another 

people and another social state. Still less can we be 

snre that the relative truth of rules founded on pro­

positions of this sort is the same in the two countries. 

MI'. Stephen, as I have said, strongly contends that 

one of the most difficult processes which the judicial 
mind has to go through is the inference from the fact 

of a witness's assertion to the existeuce of the £~ct 

asserted by him; but still, though the principle is 

from the nature of the case nowhere expressly laid 
down, it would be unreasonable to doubt that wit­

nesses in England very generally speak the truth, and 

the assumption that they do speak it is perpetually 

acted upon. On the other hnnd, the statements of a 
person who is not called as a witness are, subject to 

exceptions, inexorably excluded by English law. 
It is, therefore, considered in this country, and it is 

probably true, that a fact deposed to by a witness in 

court is more likely to exist than a fact reported 

at second-hand. But it is a great deal more than 

doubtful whether this assertion can be confidently 

made of India. The inference from the statement ot 
a witness to the truth of the statement, which is not 
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ahyays secure here, is there in the highest degree un· 

safe. The timidity of the people; their training 

during childhood in households in which veracity is 

said to be scm'eel y recognised as n. virtue; the strange 
casuistry of their religions literatnre, which excuses 

false speaking- and swearing in the interests of the 

higher castes; possihl y (as some say) their dramatic 
in,tinct, which leads them to confound truth with 

wrisimilitnde; more than all (as is generally believed), 

the disinclination of the English to sanction the 

grotesque and superstitious oaths which the natives 

employ among themselycs-all these causes contribute 

to produce the very geneml worthlessness of native 

testimony. Fortnnately the evil is diminishing. It 

is no mere comfortahle commonplace, but a fact 
estahlished by abundant observation, that the practice 

of truth·speaking diffuses itself with the spread of 

education, and it is beginning to be true, with the ex­
ceptions to be found in all countries, that an educated 

:\ative of India either will not lie or will feel 

acntely the shalIle of being detected in lying. But, 

neycrthcless, strong distrust is still felt by Indian 

Courts of much or most of the elirect testimony pI e­

sentcel to them, and hence they are apt to attach yery 

great "'eight to relevant facts established heyond 
dispute, which in this country would be regarded as 

of Ininar ilnportallce and significance. There is, 
therefore, considerable danger le>t too narrLlW canons 



INDIAN TESTUIONY. 

vf reley"ncy shoulc1, in virtue of principles admitted 

to be at best only roughly true, occasionally forbid an 
Indian Court to take into accollnt facts which furnish 

inferences a great deal safer than "II the evidence 
which the law unhesitatingly lets in. I myself have 

known" heayy mercantile suit to be tried by a judge 

who was intimately persuaded that the witnesses on 

each sic1e were telling a coucertec1 story in which there 

was a Im'ge clement of falsehood; but what was its 

amouut, the facts before the Court c1id not eu"ble him 

to decide. It was known, however, that It person of 

gOOll repnte had made a statement concerning the 
matter in clispnte under perfectly unsuspicious circnm­

stances, which wonld have decided the case; but he 

was shown to be alive, and he was not called as 
a witness. The theory of the law was that, as he was 

in a fOl'eign country, a commission should issue for 

his exall1ination. The fact was th"t he had settled as 

" religious ascetic in Bokh"ra, and in Bokhara as it 
was before the H ussia1l ad vance in Cen tral Asia! I 

ilnaginc, therefore, that the 11lOl'e general application 

of the rules of evidence which will follow the enact­

ment of the Evidence Act is extremely likely to lead 

to still further relaxations of the so-called rule against 

'hearsay,' as required under the special circmnstances 

"f India. Nor do I suppose that :\Ir. Stephen is of a 

'-cry different opini01l. He introduced into the 
Evidence Act a peculiar provision (sect. 165), under 
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which an Indian judge is empowered, for the pm'pose 

of obtaining proof of ' relevant' facts, to ask questiolls 

even concel'nin~ , irrelevant' facts, or in other words, 
facts not falling under the definitions of relevancy; 

nor can any objection be taken to these questions. I 

l.ta ve heard this power described by a person incredu­
lOlls of the value of the Eng'lish system of eyidence 

, " 
as nothing less than its reductio ad absurdum. And, 

indeed, if the liberty of receiving testimony technically 

irrelevant "'ere to be very largely and universally em­

ployed in India, thcre might be some justice in the 
clJarge. But I take the provision as intended, so to 

speak, to case off the law of evidence, which will now 

be at everybody's command, until the practical re­

wits of its general application in India have been 

sufficiently observcd. So Ilnder,tood, thc expedient 
seems to be prudent and ingenious. Meanwhile, the 

rules of evidence "'ill be binding on contending 

litigants and on their advocates, while they will 

doubtless be gencrally obeyed by the judge, und will 
in any event exercise a steadying and sobering in· 
fluence on his mimI. 

It does not fall within the scope of this paper to 

inCjllire whrther the English La\\' of Eyi,lence has 

had any, and what, effect 011 English IIlcthods and 
habits of thought. Bllt I haye no donbt that the 

effcct has been cOllsiderable. In 011r day, tJ- e great 
chastener and ct:rrcctor of all inYcstigatioD and of 
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the whole businrss of inference from the known to the 

unknown, is scientific inquiry into the facts of nature; 
hut though its influence, great already, is dostined tc 

be much greater, it is altogether modern. English­
men have for long had, not indeed an adequate, but a 

valuable substitnte fur it in their law of evidence. I 

do not deny thut they in some degree owe this advan­
tage to an accident. The early rules of exclusion 

adopteJ by our law, though founded on views of 

human conduct which contained a considerable 

amount of truth, were soon seen to require limitation 

if they were to be brought into still further harmony 

with human nature; and thus the great practical 
sagacity which has always distinguished English 

lawyers came to be employeJ on the modification of 
these rules-always, however, restrained find sobered 

by their veneration for dominant principles long since 

judicially Jeclared. The system evolved had many 

defeds, some of which have been removed; but even 

in its unimproved state it produced a certain severity 

of judgment on questions of bet which has long been 

a healthy characteristic of the English mind. The 

experiellce of any observant person will probably 

supply him ,vitb instances ill point; but I take a less 

familiar example in the specially English school of 

history. It hilS certainly been strongly affected by 

callons of evidence bavillg their origin in the law. 
Nobody can doubt that the pecnliarities thus produced 
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ar~ those which distinguish Hallam, Grote, Lewis, 
and Freeman f!"Om the bulk of French or German 
historians; and for this reason alone we may respect 
the principle, dear to English lawyers, which in their 

own language runs, 'Hearsay is no Evidence.' 
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IF it ,,-ere worth m:r while to inquire narrowly into 

the causes which have led of late years to the 

revival of interest in the Roman civil law, we should 

probably end in attributing its increasing popularity 

rather to some incidental glimpses of itg value which 

have been gained by the English practitioner in the 
course of legal business, than to any widely diffused 

. or far-reaching appreciation of its importance as an 

instrument of knowledge. It is most certain that the 

higher the point of jurisprudence which has to be dealt 

with, the more signal is ahvays the assistance derived 

by the English lawyer from Homan law; and the 

higber the miud employed upon the question, the 
more IInqualified is its aelmiration of the system by 

which its perplexities h,we been disentangled. But 

the grounds upon which the study of Homan juris­

prudence is to be defended are by no means such as 

to be intelligible only to the subtlest intellects, nor 

do they await the occurrence of recondite points of 

law in order to disc~ose themselves_ It is believed 

• (Published in the Cambridge E,;says for' 1856,) 
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that the soundness of many of them win be recognised 

as soon as they me stated, and to these it is proposed 

to call attention in thc present Essay. 

The historical connexion between the Roman 

jurisprndencc and our own, appears to be now looked 

upon as furnishing one ycry strong reason for in­

creased attention to thc civil law of Rome. The fact, 

of conrse, is not now to bc questioned. The vulgar 

belief that the English Common Law was indigenous 

in all its parts was always so easily refutcd by the 

most superficial comparison of the tcxt of Bracton 

and Fleta with the Corpus Juris, that the honesty of 

the historians who countenanced it can only be de­

fended by alleging the violence of their prejudices; 

and now that the great accumulation of fragl!lents of 

ante-Justinianean compendia, and the discovery of 
the ~IS. of Gaius, have increased onr acquaintance 

with the Roman law in the only form in ,,,hicn it can 

have penetrated into Britain, the suspicion of a partial 

earlier filiation amounts almost to a certainty. The 

fact of such a filiation lms necessarily the highest in­
terest for the legal antiquarian, and it is of value 

besides for its effect on some of the coarser preposses­
sions of English lrrwyers. But too much importance 

should not be attached to it. It has ever been the 

case in England that eYery intellectu!ll importation 

we have received has been instantly coloured by the 
pp'culiaritics of' onr national habits and spirit. A 
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foreign jurisprudence interpreted by the old English 
common-lawyers wonld soon cease to be foreign, and 

the Homan law would lose its distillctive character 
with even ;;reater rapidity than any other set of insti­

tutions. It will be easily u]}(lerstood that a system 

like the laws of Home, distingui"hed above all nthers 
for its symmetry and its close correspondence with 

fundamental rules, would be effcctnally metmnor­

phosed by a very slight distortion of its parts, or by 

the omission of one or two governing principles. 

Even though, therefore, it be true-and true it cer­

taiuly is-that texts of Homan law have heen worked 

at all points into the founrlatiolls of our jurisprudence, 
it does not follo,,", from that fact, that our kno"-lcdge 

of English law would be materially illlproved by the 
stndy of the Corpus Juris; tim1 besides, if too much 
stress be laid on tbe historical connexion between the 

systems, it will be apt to encourage one of the IllOSt 

serious errors into which the inquirer inco the philo­
sophy of law c<tn fall. It is not because our o,,'n 

jurisprudence and that of Rome were once alike that 

they ought to be studied to)!ether-it is hecause they 
will be alike. It is bccanse all laws, however dissimi­

lar in their infancy, tend to resemhle each other in 

their maturity; nnd becanse 'ye in Englalld are 

slowly, and perhaps unconsciously or nn"'illingly, but 
slill steadily and certainly accustoming ourselves to 
the sUlne modes of legal thought and to the sam~ 
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conceptions of legal principle to which the Roman 

jurisconsults had nttained after centuries of accumu­

lated experience nml unwearied cultivation. 

The attempt, however, to explain at length why 

the flux and change which our law is visibly under­

going furnish the strongest reasons for studying a 

budy of rules so mature "nd so highly refined as that 

contained i" the CO/pus JZl1"is, would be nearly the 

same thing as ende:lYouring to settle the relation of 

the Homan law to the science of jurisprudencc ; and 

that inquiry, from its great length and difficulty, 
it wonld be obviously absurd to prosecute within 

the limits of an Ess"y like the present. But there 

is a set of considerations of a different nature, 

and cqnally forcible in their way, which cannot be 
to<) strongly impressed on all who have the control 

of legal or general education. The point which 

they tend to estahlish is this :-the immensity of 

the ignorance to which we are condemned by 
ignorance of Roman law. It may be doubted 

,,-hether even the best educated men in England can 

fully re~lise how vastly important an clement is 

Roman law in the general mass of human know­

ledge, and how largely it enters into and pervades 

and modifies all products of hnman thonght which 

a.re not exclusively English. Before we endeavour 

tv give some distant idea of the extent to which this 

is true, we must remind the reader that the Roman 
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hw lS not n system of cases, like our own. It iE 

n system of which the nature may, for practical 

purposcs, though inadequately, be describcd by saying 

tbat it consists of principles, and of express written 

rules. In England, the labour of the lawyer is to 

extract from the precedents a formula, which, while 

covering them, will also cover the state of facts to be 

adjudicated upon; and the task of rival advocates is, 

from the same precedents, or others, to elicit differ_ 

ent formulas of equal apparent. applicability. Now, 

in Roman law no such nse is made of precedents. 

The Corpus Juris, as may be seen at a glance, 

cOlltains a great number of what our English law­

yers would term cases; but. then they are in no 

respect sources of rules-they are instances of their 

application. They are, as it were, problems solved 

by authority in order to throw light on the rule, and 

to point out how it shou Id be manipulated and 

applied. How it was that the Homan law came to 
assume this form so much sooner and more com­

pletely than our own, is a question full of interest, 
and it is one of the first to which the student should 

address himself; but though the prejudices of an 

Englishman will probably figure to him a juris­

prudence thus constituted as, to say the least, anoma­

lous, it is, nevertheless, quite as readily conceived, 

and quite as natural as the constitution of our own 

system. In proof of this, it may be remarked that 
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the English common law was clearly couceiYcll by its 
earliest expositors as wearing something of this 

character. It 'vas regarded as existing 8omeu;/tere in 

the form of it symmetrical body of express ruleR, 

adjusted to definite principles. The knowledge of 

the system, hov,ever, in its full amplitude and pro­

portions was supposed to be confined to the breasts 

of the judges, and the by-public and the mass of the 

legal profession were only permitted to discern its 

canons intertwined ,vith the facts of adj udged cases. 

!obny traces of this ancient theory remain in the 

language of cnr judgments fLnd forensic argulnents, 

and among them we Illay perhaps place the singular 

use of the word' principle' in the sense of a legal 

proposition elicited from the precedents by com­

parison and induction. 

The proper business of a Roman jurisconsult ww, 

therefore confined to the interpretation aud applica­

tion of express written rules-processes which must, 

of course, be to some extent employed by the pro­

fessors of every systenl of laws-of our own fllllOllg 

others, when we attempt to deal with statute law. 
But the ,,'Teat space which they filled at !iome has 

no counterpart in English pradicc; alld becomillg, 

as they did, the principal excrei,e of a class of mcn 

characteriscd as a whole Ly extraordinary sllLtlety 

'Iud patience, aud in individual cases by extr 1-

ordinary genius, they were the means of produ2o 
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ing results which the English practitioner wantB 
centuries of attaining. We, who speak without 
shame-occasionally with something like pride-of 
0111' ill success in construing statutes, have at our 
command nothing distantly resembling the appliances 
which the Roman jurisprudence supplies, partly by 
definite canons and partly by appropriate examples, 
for the understanding and management of written 

law. It would not be doing more than jnstice to 
the methods of interpretation invented by the 
Roman lawyers, if we were to compare thc power 
which they give over their subject-matter to the 
advantage which the geometrician derives from 
mathematical analysis in discnssing the relations of 
space. By each of these helps, difficulties almost 
insupcrable become insignificant, and processes 
nearly interminable are shortened to a tolerable 

compass. The parallel might be carried still further, 
and we might insist on the special habit of mind 
which either class of mental exercise induces. 

lIIost certainly nothing can be more peculiar, special, 

and distinct than the bias of thought, the modes of 
reasoning, and the habits of illustration, which are 

given by a training in the Roman law. No tension 
of mind or length of stndy which even distantly 
resembles the lahour of mastering English juris­

prudence is necessary to enable the student to 
realise these peculiarities of mental view; but still 
they cannot be acquired without some effort, and 
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the question is, whether the effort which they de­
mand brings with it sufficient reward. We can only 
answer by endeavouring to point out that they per­
vade whole departments of thought and inquiry of 
which some knowledge is essential to every lawyer, 
and to every man of decent cnltivation. 

In the first plnce, it is to be remarked, that 
all discussion concerning :Moral Philosophy has for 
nearly two centuries been conducted on the Con­
tinent of Europe in the Innguage and according to 
the modes of reasoning peculiar to the Roman Civil 
Law. Shortly after the Reformation, we find two 
great schools of thought dividing this class of subjects 
between them. The most influential of the two was 
at first the sect or 8chool known to us as the Casuists, 
all of them in spiritual communion with the Roman 
Catholic Church, and nearly all of them affiliated to 
one or other of her religious orders. On the other 
side were a body of writers connected with each 
other by a common intellectual descent from the 
great author of the treatise De Jure Belli et Pacis, 
Hugo Grotius. Almost all of the latter were adhe­
rents of the Reformation, and, though it cannot be 

said that they were formally and avowedly at con­
ilict with the Casuists, the origin and object of their 
system were, nevertheless, essentially dift·eront from 
those of Casuistry. It is necessary to call attention 
to this difference, because it involves the question of 

z 
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the influence of Roman law on that department of 
thought with which both systems are concerned. The 

book of Grotius, though it tonches questions of pure 

Ethics in eveq page, and though it is the parent, 
immediate or remote, of innumerable volumes of 

formal morr,lity, is not, as is well known, a professed 

treatise on Moral Philosophy; it is an attempt to 
determine the Law of Nature, or Natural Law. Now, 

without entering upon the question, whether the con­

ception of a Law Natural be not exclusively a creation 

of the Roman jurisconsults, we may lay down that, 
even on the admissiOlls of Grotius himself. the dicta 

of the Roman jurisprudence as to what parts of 

known positive law must be taken to be parts of the 

Law of Nature, are, if not infallible, to be received, at 
all events, with the profoundest respect. Hence the 

system of Grotins is implicated with Roman law at its 

vcry foundation; and this connexion renrlererl inevi­

t,tlJle--what the legal tminillg of the writer would 

perhaps have entailed without it-the free employ­

ment in every paragraph of technical phraseology, 

and of modes of reasoning, defining, and illustratil1g., 

which must sometimes conceal the sense, and "lmost 

always the force and cogency, of the argument from 
the reader who is unfamiliar with the sources whence 

they have been derived. On the other hand, Casuistry 
borrows little from Homan law. A few technical 

expressions, of Ron,,,-" origin, have penetrated intc 
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its language through the medium of the Canon law; 

but the form of the argument in the Casuistical writers 

is mostly taken from the course of a theological di,,· 

putation in one of the academical schools, and the 

views of morality contended for have nothing what· 
ever in common with the undertaking of Grotius. 

All that philosophy of right and wrong which has 

become famou., 01' infamous, under the namc of 

Casuistry, had its origin' in the distinctiun between 

:JIOl·tal and Yenial Sin. A natural anxiety to escape 

the awful consequences of determining a particular 
act to be mortally sinful, and a desire, equally intel· 

ligible, to assist the Roman Catholic Church in its 

conflict with Protestant.ism by disburthening it of 

an inconvenient theory, were the motives which 

impelled the authors of the Casnistical philosophy 
to the invention of an elaborate system of criteria, in· 

tended to remove immoral actions, in as l11any cases 

as possible. out of the category of mortal offences, 

and to stamp them as venial sins. The fate of 

this experiment is matter uf ordinary history. IVe 
know that the distinctions of Casuistry, by enab· 
ling the priesthood to adjust spiritual control to all 

the varieties of human character, did reallv confer 
8n it an influcnce with princes, statesmen, and 

I This subject is fully v.nd clearly discu~sed by Mr. Jom:;tt. 
l:.:!,istles of St. Paul, Vol. ii., pr. 351, 352. 
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generals unheard of in the ages before the Reforma.­

tion, and did really contribute largely to that gre;,t 
reaction which checked and narrowed the first suc­

cesses of Protestantism. But beginning in the at­

tcmpt, not to establish, but to evade-not to discover 

a principle, but to escape a postulate-not to settle 
the nature of right and wrong, but to determine what 

was not wrong of a particular nature,-Casnistry 

went on with its dexterous rcfinements till it ended 

in so attenuating the moral features of actions, and 

so belying the moral instincts of our being, that at 

length the conscience of mankind rose suddenly in 
revolt against it, and consign ed to one common ruin 

the system and its doctors. The blow, long impend­

ing, was finally struck in the l'l'Ovincial Letters of 

Pascal; and since the appearance of those memorable 

Papers, no moralist of the smallest influence or credit 

has ever avowedly conducted his speculations in the 

footsteps of the Casuists. The whole field of ethical 

scicnc., lVas thus left at the exclusive command of the 

writers who followed Grotius; and it still exhibits in 

an cxtraordinary degree the traces of that entangle­
ment with Roman law which is sometimes imputed 

as a fault, and sometimes as thc highest of its recom­

mendations, to the Grotian theory. Many inquirers 

since Grotius's day have modified his principles, and 

many, of course, since the rise of the Critical Philo­
sophy, have quite deserted them; but even those whe 
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have departed most widely from his fundamental 

as~umptions have inherited much of his method of 

statement, of his train of thought, and of his mode of 

illustration; and these have little meaning and no 
point to the person ignornnt of Romun jurispru­

dence. And, mOl·eover, as speculations on ethics are 

implicated with, and exercise perceptible effect on, 

almost every department of inquiry which is not part 

of physics or physiology, the element of Roman law 

in the ethical systems of the Continent makes itself 

felt in quarters where, at first sight, one is qnite nn­

able to understand its presence. There is reaSOll to 
believe that ,ve in England attach mnch too slight an 

importance to that remarkable tinge of Roman law 

which is all but universal in the moral and political 

philosophy of Continental Ellropc. It has often been 
remarked ,,"ith regret or surprise that, while the 

lem·ned in the exacter sciences abroad and in England 

have the most perfect sympathy with each other­
while the physician or the mathematician in London 

is completely at home in the writings of the phys,ci,m 

or the mathematician in Berlin and Paris-there is a 

sensible, though invisible and impalpable, barrier 

which separates the jurists, the moml philosophers, 
the politicians, und, to some extent, the historians 

and even the metaphysicians of tllC Continent from 

those who professedly follow the salllO pursuits in 
England. A vague referellce to Ollr insn!ar position 
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gives no clue to this anomaly. The exceptional 

character of our political illstitutions but partially 

explains it. Some difl"erence in the illtellectual train­

ing of Englishmen from that of foreigners mnst lie at 
the bottom of it, and the gellemlmass of onr acquire­

ments is unlike that accumulated by educated men in 

other countries simply in the total omission of the 

ingredient of Roman law. 
If these views are correct, the argument for the 

cnltivation of Roman law as a branch of English legal 

edncation will have been carried some way, for it is 

prohahly mmecessary to show at length the intimate 

rebtion of moml philosophy to jurisprudence. Per­

haps the state of Englis!, thought on ethical subjects 

may seem to takc away something from the force 

of the reasoning. Unquestionably, the writings of 
Locke, and the immense development of Locke's 

doctrines by Bentham, have given us an ethical 
system which exercises very deep influence on the 
illtellcctnal condition of England, and which at the 

mll1C time bOlTo,,'" little or nothing from Roman law. 
The objection, however, may be answered in several 

ways. While it is doubtful whether it is desirable or 

possible that moral philosophy should be taught in 

England on anyone set of pritlciples, it is certainly 

neither desirable nor possible that it should be taught 

ap"rt fi'Olll its history. ]\Joreo>"er, the disconnexioh 

between the l\omanlnw and the philosophyofBenthum 
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exists rather in form than in substance. The latest 

and most sagacious expositors of Bentham have for­
mally declared 1 their preference for the phraseology 

and the methods of Roman jurisprudence; and, 
indeed, there would bc no great presumption in 

asserting that much of the laborious analysis which 

Bentham applied to legrrl conceptions was directed to 

the establishment of propositions which are among 

the fundllU1cntnl assumptions of the jurisconsults. 

Truths which the lrrnguage of Euglish law, at once 

ultra-popular and ultra-technical, either obscures or 

conceals. shine clearly through the terminology of 
the Rom'tll lawyers; and it is difficult to believe that 

they would ever h:1Ye been lost sight of, if English 

common sense had been protected against delusion by 
knowledge of a systen1 of which common sense is the 
governing characteristic. It is remarkable, too, that 

the law of England, wherever it touches moral philo­

sophy openly ancl avo,,-edly, touches it at the point at 

which it is most deeply implicated "ith Roman la,,.. 
It is diiIicult to read the early Equity Eeports with­

out being struck by the influence 11' bich a particular 
school of jurists-the series of writers on the Law of 

Kature-had on tbe minds of the Judges ,yho first 

gave form and system to the jmisprudence of the 

Court of Cbanccry. X ow, in the yolume, of this 

1 Au:o;tin, Prot'illce of Jurisprudence Determined, App. pp. 15 
et eefJ.. 
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school, not only does moral philosophy rctain the 

phraseology and the modes of reasoning peculiar to 

Roman law, but the two dcpartments ofthought have 
not as yet been rccognised as separable, and as 

capable of being considered apart from each other. 

Even now, whenever a proposition of moral philosophy 

makes its appearance in an argument or in a judicial 

decision, it generally appears in the dress which was 

given to it by the first Succcssors of Grotius. This 

peculiarity may, perhaps, be partially accounted for 
by the credit into which Story's Conflict of Laws-in 
the main a compendium of extracts from the writers 
just mentioned-has risen among us as an authority 

on Private International Law. 

IVe are hcre hrought to ,he verge of some con­

siderations of a rather different character. In every 

language thcre are necessarily a number of words and 

phr:lses which are indicative of legal conceptions, and 

which carry with them a perpetual reference to the 
nature and the sanctions of law. \Vithaut such ex­

pressions, a vast variety of propositions ill philosophy, 

in political economy, in tbeology, and evcn in strict 

scicncc, cOllld ncver be put into words. Now, it is 

remarkablc that the English l::tngllage derives a very 

small nnmber of these expressions from English law; 

and, indeed, few things are more curious, or more 

illustrative of the peculiar relation in which the law 
of England bas always stood to tbe other departments 
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of English thought, than the slightness of the Ill­

fluence which our jurisprudence has exercised on our 

tongue. The Law of Procedure and some other sub­

ordinate departments have contributed, though not 
largely, to enrich 0\11" nrnacular dialect; and both in 

England and in America a considerable number of 

legal phrases have acquired currency as slang; but 
the expressions in classical English ,,-hich are indica­

tive of fundamental legal conceptions, come to us, 

almost without an exception, from Roman law. They 

have filtered into the language il'om a variety of 

sources, and never haviDg been kept to their original 

meaning by any controlling system or theory, they 

have become mere populor expressions, e"hibiting all 
the deficiencies of popular speech-vague, figurative, 
and inconsistent. Looked at even from ~n unpro­

fessional point of view, this is a great evil. Unlike 

other nations, we lo,e all the advantage of having 

the most important terms of our philosophical phrase­

olo!'y scrutinized, sifted, and cam'assed by the kcen 

intellect of lawyers; and ,ve deprive ourseh'es of that 
remarkable, and almost mysterious, precision which is 

gi,-en to words, when they are habitually used in dis­

cussions which are to issue directly in acts. It is 

difficult to say how much of the inferiority of Eng­

land in philosophical speculation is owing to this 

laxity of Ionguage; ann even if the mischiefs which 
it is calculated to produce ,,,ere in themselves trifling, 
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they would become formidable in a ~ountry which I~ 

governed by free discussion. vYe can easily tmce 
their effects on minds of rigid accuracy. Bentham 

was driven by them to invent a new vocabulary of 
his own, wbich is still the greatest obstacle to his in· 
fluence. lIIr. Austin can only evade them by a style 
out of which metaphor has been weeded till it has 
become positively repulsive. Dr. Whewell has ac­

knowledged them by repeatedly falling back on the 

strict usage of the Roman jurisconsults. The evil, 
however, is not one which is felt solely by writers on 
the philosophy of jurisprndence. It extends to pro­
fessionallawyers. Like all men who speak and think, 
they employ the expressions which have been described 
as inherited by us from Roman Inw; but they employ 
them solely as popular expressions-as expressions 
which serve merely to eke out technical phraseology. 

Even' Obligation,' the term of Ilighest dignity and 
importance in all jurisprudence, is not defined in 
English law, and is used by oUl'lawyers with reckless 
inconsistency. The consequence is not quite the same 
as on the unprofessional world. It would be absurd 
to tax the English Bench and Bar with inaccurate 

thinking. Bnt the natural resonrce of an accnrate 
mind, dealing with mere popular language, is pro­
lixity. vVords and phrases IlIUst be constantly qualified 

and limited, and every important proposition, to pre­
\'ent misapprehension, Dust be put in a. great variety 
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of furms. Hence the extraordinary length of O:lr 

forensic arguments and legal decisions. Hence that 

frightful accumulation of case·lmv which convp.ys to 

English jurisprudence a menace of revolution far more 

serious than any popular murmurs, and which, if it 

docs nothing else, is giving to mere tenacity ofmcmory 

a disgraceful advantage over all the finer qualities of 
the legal intellect. 

There never, probably, was a technical phraseology 

which, unaided by popular langunge, was in itself 
snfficient for all the me,; of lawyers. Where, how­

ever, the technical vocabulary is fairly equal to the 

problems which have to be discussed, the inconve­

nienccs just alluded to are reduced to a minimum. 

Is this the case with English law? It is impossible 

to answer the question without calling attention to 

the singular condition of our whole legal language. 

The tcchnical part of it-whatever may be thought 

of the system to which it was an appendage-was 

certainly once quite able to cope with all the points 

which arose; nor did it drop or relax any of its re­
markable precision in solving them. But its service­

ablcne8s lm8 long since ccased. The technicalities of 

English law have lost all their rigidity and accuracy 

without at the same time becoming equal to the dis­

cUBoion of the questions which press daily on the at.· 

tention of the Bench and the Bar. lYe misuse our 

terms of art witbout scruple-freely appl:"ing, iG: 
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example, to Personalty cxp"cssions which, having 

their origin in rcal property law, nrc nltimately 

t'eferril,lc to fcndal conccl'tiolls-and yet we I:""e 
to call in popular phmscology to an extcnt nnlmmm 
in any other systcm. Nothing l,arsher can be said 

of a legal vocabulary, than that it consists of technical 
phraseology in a statc of clisi ntegration, and of popn­

lar language employed witbout even an airectrrtion of 

preCIsIOn. Yet tbis reproacb is the literal trnth as 

respects the law of Engbncl. ~lany causes may be 
assiglled for it. The eccentric course of our law 
reforms has, doubtless, contriiJnted to it; and it 

should not be forgotten that hwy"rs arc apt to strain 

technicnl terlTIS to new uses, under n sense of their 

superiol'ity to Inngungc borrowed frOlI1 ordinary dis. 

COUl"i'e. But the grand callsc of all has been the 
slightncss of the care which, owing to the absence of 

an organized edncational system, has been bestowed 
in England upon Legal and L('gisbtivc Expression. 
The htterog'eneousness of the sources from which all\" 

tongue has been deri ved ~lppears to in1pose 011 us, 

more thall on any other nation, the duty of nllrtming 

this branch of lcg~l science; find yet there is no 

nation in the world which has neg'leeted it so signally. 
The evil consequences of our indifference have at 

lengt.h become patent and flagmnt. They make 
themselYes felt on all sides. They are seen in the 

lengthiness of our Law Heports. They show them· 
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5clves in the miscarriages of onr Acts of Par1i~ment. 

They put us to the blush in the clumsiness of our 

attempts to grapple with the higher problems of law. 

It would be impertinent to pretend tbnt anyone com­
plete remedy can be pointed out, but it may be 
affirmed without hesitation that several palliatives 

are within our reach. Though the decay of the 

technical element j.n our legal dialect is probably 

beyond help, a far greater amount of definiteness, 

distinctness, and consistency might assuredly be 

given to the popular ingredient. Legal terminology 

might be made a distinct department of legal educa­

tion ; and there is no question that, with the help of 

the Homan la\V, its improvement might he carried on 

almost indefinitely. The uses of the Roman juris­

prudence to the student of Legislati,e and Legal Ex­

pression are easily indicated. First, it serves him as 

a great model, not only because a rigorous consistency 

of usage pervades its whole texture, hut because it 

shows, by the history of the Institutional Treatises, 
in what wayan nndergrowt h of new technical 

language may be constantly reared to furnish the 

means of expression to new legal conceptions, and to 

sllpply the place of older technicalities as they fall 
into desuetude. Next, it is the actual source of what 

has been here called the popubr part of Ollr legal 
dialect; a host of words and pilraees. of which 

'Ohligation,' 'Convention,' 'Contmct,' 'Consent.; 
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'Possession,' and' Prescription,' are only a few sample!; 
are employed in it with as much precision as are, or 
were, 'Estate Tail' and 'Remainder' in English law. 

LfLstly, the Roman jurisprudence throws into a 
definite and concise form of words a vfLriety of legal 
conceptions which are necessarily realized hy English 
lawyers, but which at present arc expressed differently 
by different anthoritics, fLnd always in vague and 

general language. Nor is it over-presumptuous to 
assert that laymen would benefit as much as lawyers 
by the study of this great system. The whole phi­
losophical vocabulary of the country might be 
improved by it, amI Illost certainly that region of 
thought which connects Law with other branches of 

speculative inquiry, wonld obtain new facilities for 
progress. Perhaps the greatest of all the ad vantages 
which would flow from the cultivation of the Roman 

jurisprudence would be the acquisition of a phrase­
ology not too rigid for employment upon points of 
the philosophy of law, nor too lax and elastic for 
their lucid and accurate discussion. 

In the identity of much of our popular legal 
phraseology wilh the technical dialect of Roman law 

we haye one chief wurce of the intellectual mist 
which interposes itself between an Englishman and a 

large part of Continental philosophy. We h,,-,"e also 
the chief reason why it is so difficult to convince all 

En,dishmnn that any such impediment exists. De"l-
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ing, for the most part, with language to which he i~ 
accustomed, he can scarcely be persuaded that he 

gains at most that sort of half knowledge which, as 
every lawyer knows, an intelligent layman will 

acquire from the perusal of a legal treatise on a 
branch of law in which the technical usage of words 

does not widely ditrer from the vernacular. There 

is, however, one subject of thought common to our­

selves and the Continent, on which scarcely one man 
among us has probably consulted foreign writers of 

repute without feeling that he is in most imperfect 

contact with his authorities. It is the secret belief of 

many of the most accurate minds in England that 

International Law, Public and Private, is a science of 

declamation; and, when phraseology intended by the 

writer to be takcn strictly is understood by thc reader 

loosely, the impression is not at all unnatural. We 

cannot possibly overstate the value of Roman J nris­

prudence as a key to International Law, and particu­

larly to its most important department. Knowledge 

of the system and knowledge of the history of the 
system are equally essential to the comprehension of 

the Public Law of Nations. It is trlle that inadequate 

views of the relation in which Roman law stands to 
the Intel'llational scheme arc not confined to English­

men. Many contemporary publicists, writing in 

languages other than ours, have neglected to p'ace 
themselves at the point of view from "hie], tl.e 
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originators of Public Law regarded it; and to his 

:)mission we mnst attributc much of thc arbitrary 

assertion find of thc fallacious reasoning with which 

the modern literature of tho Law of Nations is un­
fortunately rife. If International Law be not studied 

historically-if we fail to compreheud, first, the in­

flucnce of certain theories of the Roman jurisconsults 

on the mind of Hngo Grotins, and, next, the inflnence 

of the great book of Grotins on International J uris­

]ll'l1dence,-we lose at once all chauce of comprehend­

ing that body of rulcs which alone protects the 

European commonwealth from permanent anarchy, 
we blind ourselves to the principles by conforming 

to which it cohcres, we can nnderstand neither its 

strength nor its weakness, nor can we separate those 

arrangements which can safely be modified from those 
which cannot be touched without shaking the whole 

fabric to pieces. The authors of recent international 

treatises have brought iuto snch slight promincnce 

the true principles of their subjeCt, or for those prin­
ciples have substituted assumptions so nntenable, as 

to render it mf1tter of no surprise that a particular 

school of politicians should stigmatizc International 

Law as a haphazard collection of arbitrary rules, 

resting- on a fanciful basis and fortified by a wordy 

rlietoric. Englishmen. however,-fmd the critics al­

luded to are mostly Englishrnen,-will always be 

more signally at fault than the rest of the world in 
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attempting to gain a clear view of the Law of l'Iations. 

They nre met at every point hya vein of thonght and 
illustration \vhich their educ,ttion renders strange to 

them; many of the technicalities delude them by 

consonance \vith familiar expressions, while to the 

meaning of others they have two 1110st insufficient 

gnides in the Latin etymology nnd the usage of the 

equivalent term in the non-legal literature of Rome. 

Little more than a year has elapsed since the Lower 
House of the English Parliament occupied several 

hours with a discussion as to the import of olle of the 

commonest terms I inherited by modern jurisprudence 

from Homan law. Nor are these remarks answered 

by urging that comparative ignorance of International 

L,tw is of little eOllseq"enee so long as the parties to 

International discussions completely understand each 

other; or, as it might be put, that Homan law may be 

important to the closet-study of the Law of Nations, 

but is unessential as regards diplomacy. There canllot 
be a doubt that our success in negotiation is sometimes 

perceptibly affected by our neglect of Roman law; 

for, from this causc, we and the public, or negotiators, 
of other cOllntries constantly misunderstand eaclI 

other. It is not rarely that we refuse respect or at 

tentioll to diplomatic communications, as wide of the 

point and full of verbiage or conceits, when, in fact, 

I Solidairement. Hansard's Parliamentary Debates, July 27th, 
1855. 
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they owe those imaginary imperfections simply to the 

juristical point of view from which they have been 
conceived and written. And, on the other hand, 

state·papers of English origin, which to an English. 

man's mind ought, from thcir strong sense and direct· 

ness, to carryall before thelll, will oftrn make b,lt an 

inconsiderable impression on the recipient from their 

not falling in with the course of thought which he 

insensibly pursues when dealing with a question 
of pu blic law. I n truth, the technicalities of Roman 

law are as rcally, though not so visibly, mixed up 

with questions of diplomacy as are the technicalities 

of special pleading with po;nts of the English Common 

law. So long as they cannot be disentangled, 
English influence suffers obvious disadvantage through 

thc imperfect communion of thought. It is undesir­

able that there should not be among the English 

jJllhlic a sensible fraction which can completely 

decipher the documents of International transactions, 

but it is more than undcsimble that the incapacity 

should extend to onr statesmen and diplomatists. 
'Whether Roman law be useful or not to English law­

yers, it is a downright ahsnrdity that, on the theatre 

of International mTairs, England should appear by 
delegates nneqnippc(l with the species of knowledge 

which furnishes the medium of intellectual commu­

nication to the other performers on the scene. 

The practitioner of English law who would c~re 
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little for the reco=cndations of this study which 
have as yet been mentioned, must nevertheless feel 

that he has an interest in Roman jurisprudence in 
respect of the relation in ,,,hich it stands to all, or 

nearly all, foreign law. It may be confidently as­

serted, that if the English lawyer only attached him­

self to the study of Roman law long enongh to master 

the technical phraseology and to realize the leading 

legal conceptions of the C0l7]U-~ Jlll'lS, he would 

'1pproach those questions of foreign law to which our 
Courts have repeatedly to add res,; themseh-es "ith 

an advantage which no lllere profe>siunal acumen 

acquired by the exclusive practice of our own .illl'is­

prudence could ever confer on him. The stearly 

multiplication of legal systems, borrowing the entire 

phraseology, adopting the principles, and appropriat­
ing the greater part of the rules of Homan j uris­

prudence, is one of the most singular phenomena of 

our day, and far more worthy of attention than the 

most showy manifestations of social progress. This 

gradual approach of Continental Europe to a unifor­

mity of municipal law dates unquestionably from the 

first French Hevolutioll. Although Europe, as is well 

known, formerly comprisecl a number of conntries anll 

provinces which gm-erned themselves by the written 

Homan law, interpolatcd with feudal obsen-ances, there 

docs not seem to he any cvidence that the institutjollS 

-)f these localities enjoycd any yoglle or fayour heyolld 
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their boundaries. Indeed, in the earlier part cf the 

last century there may be traced among the educated 

men of the Continent something of a feeling in favour 

of EngliHh law-a feeling proceeding, it is to be 
feared, rather from the geneml enthusiasm for 

English political institutions which was then preva· 
lent, than founded on any yery accurate acquaintance 

with the rules of our jurisprudence. Certainly, as 

respects France in particular, there were no visible 

symptoms of any general prcference for the institu­

tions of the pays de droit eeri! as opposed to the pro­

yinces in which customary law was observed. But 

then came the French Hevolution, and brought with 

it the necessity of preparing a general code for 

France one and indivisible. Little is known of the 

special tmining through which the true authors of 
this work had passed; hut in tbe form ,,-hieh it ulti­

mately assumed, when published as the Code 

Kapolcon, it may he described, without great inac­
curacy, as a. compendillln of the rnlcs of Roman law 1 

I It is not intended to imply tlHtt the framer,~ of tIle Code Civil 
simply adopted the Civil In.w of the pa!JS de droit CCI'it, and rejected 
that of the lW?/s de droit cOlltumier. Many texts of the French 
Codes wbich seem to he literally tran.o:crihcrl from the Corpus Juris 
C0ml:' from tIl(:) dl'oit cmifllnl1'cr, into wllich a large element of Homan 
law ha(l gradually worked its way, Those parts of the Code Civil 
ill which thc Cllstoms lwve been followed in poillts in which they 
diiferetl from the Homan law arc chi(>fly t.he chapters which baye 
TPfl'rcnce to Personal HelationR; IH1t in t.his department tIl ere had 
been, as migbt he expected, cOl1l'irlel'able cleYiation~ from ROlUB!! 

jurisprudence even in the jJa/js de droit In·it. 
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then practised in France, cleared of all feudal ad· 
mixture-such rules, however, being in all cases 
taken with the extensions given to them, and the 
interpretations put upon them by one or two emi­
nent French jurists, and particularly by Pothier. 
The French conquests planted this body of laws over 
the whole extent of the French Empire, and the 
kingdoms immediately depeudent on it; and it is 
incontestable that it took root with extraordinary 
quickness and tenacity. The highest tribute to the 
French Codes is their great and lasting popularity 
with the people, the lay-public, of the countries into 
which they have been introduced. How much 

weight ought to be attached to this symptom our 
own experieuce should teach us, which surely shows 
us how thoroughly indifferent in general is the mass 
of the public to the particular rules of civil life by 
which it may he governed, and how extremely super­
ficial are even the most energetic movements in 
f"vour of the amendment of the law. At the fall of 
the Bonapartist Empire in 1815, most of the re­
stored Governments had the strongest desire to expel 
the intrusive jurisprudence which had substitnted 

itself for thc ancient customs of the land. It ,ms 

found, however, that the people prized it as the 
most precious of possessions: the attempt to snbvert 
it was persevered in in very few instances, [,lId in most 
of them thc French Coucs "'cre rcstored after a brief 



~58 AUSTIUA:'! MiD UTIlIm CODES. 

abeyance. And not only has the observance 0; 
these laws been confirmed in almost nil the countries 

which ever enjoyed them, bnt they have made their 

way into nUluerous other cOlnmuuities, and occasion­

ally in the teeth of the most formidable political 

obstacles. So steady, indeed, find so resistless has 
been the dilfusioll of this Humanized jurisprudence, 

either in its original or in a slightly modified form, 

that the civil law of the whole Continent is clearly 

destined to be absorbed and lost in it. It is, too, we 

should add, a very vulgur error to suppose that the 

civil part of the Codes has olily been found suited to 

a society so peculiarly constituted as that of France. 

With aIterations and additions, mostly directed to 

the enlargement of the testamentary power on one 

side, find to the eonsen-atioll of entails and primoge­
niture on the other, they have ~een "dmitted into 

counh'ies whose social condition is "s unlike that of 
France fiS is possible to conceive. A written juri,­

prudence, identical throngh five-sixths of its tenor, 

l'cgnlates at the present n10ment fl community mOll­

archical, and ill SOIlle parts deeply feudalized, like 

Anstria,' and a community dependent for its exist­

ence on commerce, like Holland-a society so ncar 

I The Code of An~tria was commenced llnd('r Joseph II., but 
no~ completed till 1810. The portions of it which were framed aftet 
t.he appeal'tlllcc of the Frcncll Co(1c~ JollolV them in everyt.hing excepl 
OODle minor peculiarities of eXln·(''''S~Oll. 



E:-;GLISH .LAW IS A~IERIC.\. 35S 

the pinnacle of civilization as France, and one as 

primitive and as little cultivated as that of Sicily and 

Southern Italy. 

U ndelliable and most remar bble as is this fact of 
the diffusion within half a century over nearly all 

Europe of a jurisprudence founded on the Civil Law 

of Rome, there are sOllie minds, no doubt, to which 

it will lose much of its significaIlce when thcy be­

think themseh'es that in the ground thus gradually 

occupied, the French Codes have not had to compete 
directly with the Law of England. ,Ye can readily 

anticipate tbe obselTation, that against these con­

quests of a Homanized jurisprudence in Europe may 

be set off the appropriation of quite as large a fiel,l 

by the principles of our own system in America. 

There, it may be said. the English ullcodified juris­

l'l"lldence, with its conflict of La\\' and Equity, and 

every other characteristic anomaly, is steCldily 
gathering within its influence jlopulations already 
counted by millions, aIld already distiuguisbcd by as 

high a social activity as the Illost progressive COlll­

munities of Continental Enrope. It is not the object 

of this Essay to disparage the English law, and stiil 
less its suitableness to Anglo-Saxon societies; but it 

is only honest to say that the cOlllparison just sug­

gested does not qnite give at present the results 

expected from it. During mallY years after ~he 

severance of the United States from the mother. 
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country, the new States sncccssively formed out of the 
unoccupied tcrritory of the Feclemtion did all of 

them "SSlime as the standard of decision for the Conrts 

in cases uot provided for uy legislation, either the 
Common law of Englaml, or the Common law 

as transformed by early New England statutes 

into something closely resembling the Custom 

of London. Bnt this ltdhereuce to a single model 

ceased about 1825. The State of Louisiana, for a 

considerable period after it had passed under the 

domiuion of the United States, observed a set of civil 

rules strangely compounded of English case·law, 

French code· law, and Spanish usages. The consoli­
dation of this mass of incongruous jurisprudence 

WltS determined upon, and after more than one un­

successful experiment, it WltS confided to the first legal 

genius of modern times-~lr. Livingston. Almost 

unassisted,! he produced the Code of Louisiana, of all 

republications of Romltn law th" one which ltppears 
to us tl,e clem'cst, the flillest, the most philosophical, 

and the best adapted to the exigencies of modern 

society. Now it is this code, and not the Common 

bw of Ellgl:md, which the ne"est American Stlttes 

al'e taking for the snbstretllm of their laws. The 

diffusion of the Code of LOllisiana docs, in fact, 
I ~Ir. LivingstoD) as is "n:!ll known, was the f':ole author of tl16 

Criminal Code. In the composition of the Ciyii Cod(» he wa~ fj,<:so· 
ciatI'C] with 1\11\1. Derhigny and Moroli",let; bnt the most importan' 
cbapter;'lJ including all those on Contract, are entirely froul lllS peu. 
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exactly kcep stcp with the cxtension of the te~':itory 

of the Federation. And, moreover, it is producing 

;;ensible effects on the older American States. But 

for its success and popularity, we should not probably 
have had the ad,~antage of watching the greatest ex­

periment which has ever been tried on English 

jurisprudence-the still-proceeding codification and 

consolidation of the entire law of ~ew York. 

The Roman law is, therefore, fast becoming the 

lingua ji'{/l1C{/ of uniYel'sal jurisprudence; und ewn 

now i ts study, im perfect! y us the 1,resen t state of 

English feeling will permit it to be prosecuted, muy 
neyertheless be f:~irly expected to familiarize the 

English lawyer with the technicalities which pel'Yade, 

and the jural conceptions which underlie, the legal 

systems of nearly all Europe aud of a great part of 

America. If these prouositions nrc true, it seen18 

scarcely necessary to «liT) fmther the adyocacy of 

the imprOV€lnents in legal education ·which are here 
COil tended for. The idle labour which the most 

dexterous practitioner is compelled to bestow on the 

simplest questions of foreign law is the measure of 

the usefulness of the knowledge ,yhich wonld be con­

ferred by an Institutional course of Roman juris­

prlll1ence. 
In the minds of many Ellglishmen, there is a 

decided, though vague, association hp.tween the stu<ly 
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of Itulllall law und the vehemently controverted topic 

of Codification. The I'lct that tile two subjects are 
thus u;sociated, renders it desirable that we should 

endeavour to show what, in our view, is their real 

bearing' upon each other; but, before the attempt is 
made, it is \,"orth while remarking that this tcrm 

, Codification,' modern as it is, has already undergone 

that degl'adation of meaning which seems in ambush 

for all English words that lie on the border-land 

between legal and popular phraseology, and has 

contmcted an important ambiguity. Both those 

\\'110 affirm and those who deny the expediency 

of codifying the English law, visibly speak of Codi. 

fieation in two different senses. In the first place, 

they employ the word as synOll}'mous with thc con­

vcrsion of Unwritten into Written Law. The cliiYel'­
ence between this meaning and another which will be 

noticed presently, may best be illustrated by pointing 
to the two Codes of Rome-the one which began and 

the one ,,-hieh terminuted her jurisprudence-the 
Twelve Tables and the COJpus Juris of J ustiniun. 

A t the dawn of legal history, the knowledge of the 
Customs or Obscrvances of each community wus 

universally lodged with a privileged order; with an 

Aristocracy, a Caste, or a Sacerdotal Corporation. 

So long as the law was connned to their breasts, it 

was true Unwritten Law; and it became written Law 
w:,en the juristical oligarchy was compelled to pur! 
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with its exclusive information, and when tIle rules ol 

civil life, put into 'nit ten characters and eXfosed to 

public view, became accessible to the entire society. 
Thc Twelve Tables, the La,Ys of Draco, and to some 

extent of Solon, and the earliest Hindoo Code, were 

therefore products of Codification in this first sense 

of the word. There is no doubt, too, that the English 

J udp;es and the Parliaments of the Pays Coutumiers 

in France long claimed, and ,yere long considered, to 
he depositaries of a body of law which ,,-as not en­

tirely revealed to the lay-public. But this theory, 

whether it had or had not a foundation in fact, 
gradually crumbled away, and at length we find it 

clearly, thou!,ll not always willingly, acknowledged 
that the Legislature has the exclusiye priyilege of 

declaring to be bw that ,,-hich is not written as law 

in preyious positi ve enactments, or in books and re­

cords of authority. Thenceforward, the old ideas on 

the subject of the judicial ofiice were replaced by the 

assumption, on which the ,,-hole administration of 

justice in Engbnd is still founded, that all the law is 

declared, but that the .Judges haw alone the power 
of indicating ,yith absolute certainty in what part of 

it particular rules are to be found_ F or at least two 

centuries before the Rcyolution, the French D"oit 
COlltllmier, though still com-entiollally opposed to the 

Droit Ecn't, or Roman Law, had itself ueeollle leriltm 
10."'; nobody pretended to look for it elsewhere tbu 
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in Royal Ordinances, or in the Livres de Coutwlles. 

or in the tomes of the Feudists. So, again, it is not 

denied by anybody in Englrtnd, and certainly nut by 

the English Judges, that every possible propo.ition 

of English jUl'isprudence may be found, ill 60me form 

01' other, in some chapter of the Statules at Large, 01' 

in some page of Oile of the eight hundred volumes 
of our L[1w Reports. English Law is therefore 

Written Law; and it is aloa Codified Law, if the 

com'ersion of unwritten into "Tilton !:til' is Codifi­

ention. Codification is, howevcr, plainly used in 

another sense, flowing from the association of the ,vord 
with the great experiment of Just.inian. \Vhcn 

Justinian ascended the throne, the TIoman law had 

been written for centmies, ,lid the nndert[1king of 

the Emperor and his advise]'s was to give orderly 

a\'l'angement to this writtcn law-to deliver it fi'om 

obscUl'ity, uncertainty, and inconsistency-to clear it 

of irrelevancies and unneCC;8al'), repetitions-to l'e­

Juce its bnlk, to popularize its study, ane! to facilitate 

its application. The attempt, succcssful or not, gi\'cs 

[l second meaning to Codification. The word siglJifies 

the conversion of \\'rit.tell into well "Written law; and 

ill this sense English jurisprudence is certainly not 

Codified, for, whatever be its intrinsic merits, it is 

loosely and lengthily Wl'itten, find its Curpus Jll1·is is 
fi Law Librai")'. Y ct surely Codification, taken in 

this seconu acceptation, illdicfltcs one oftlle highest and 
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,varthiest objects of human emle,wolll·. I t is al ways 

difficult to know what requires to be proved in 

England; but it "ppears tolerably obvious, that if 
law be written at all it is desirrrble that it should be 
clearly, tersely, and aeclll'ately written. The true 

question is, not whether Codification be itself a good 

thing, but whether there is power enough in the 

country to overcome the difficulties which impede its 

accomplishlllent. Can any body of men be collected 

which shall join accumte knowledge of the existing 

law to a complete command of legislative expression 

and an intimate familiarity with the principles of 

legal cb,sification? If not, the argument for a 

Codification of English law is greatly weakened. .Few 

will deny that badly-expressed law, thoroughly 

umlerstood and dexterously manipulated, is better 

than badly-expressed law of which the knowledge is 

still to seek. And, indeed, when it does not seem yet 

conceded that we can produce a good statute, it ap­
peal's premature to ask for a Code. 

It cannot be pretended that knowledge of the 

Homan law would by itself enable Englishmen to cope 

with the difficulties of Codification_ Yet it is certain 

that the study of Roman law, as ancilbry to the 

systematic cllltimtion of legal and legislative ex­

pression, would arm the lawyer ,,"ith new capacities 

for the task; ancl we may almost assert, having 
rcgard to the small wccess of Bentham's experiments 
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on English legal phraseology, that Codification wiii 

never become practicable in England withont some 
hel p from that wonderful terminology which is, as it 

were, thc Short-hand of jurisprudence. Still larger 
mmld be the sphere of Roman law if all obstacle, 

were overcome, anel a Code of English law were 

actually prepared. It is not uncommonly urged by 

the antagonists of Codification, that Codified law has 

some inherent tendency to pro(luce glosses, or, as they 

sometimes put it, that Codes always become over/aid 

with commentaries and interpretative cases. If the 

learned perSOllS who entertain trjs opinion, instead of 
arguing from the half-understood statistics of foreign 

syotems, would look to their O\vn experience, they 
would see that theil' position is either trivial or pam­

doxical. If by Codified law they merely mean written 

law, they lleed not go far froll' hOllle to establish 

their point; for the English law, which is as much 

written law as the Code of Louisiana, throws offin each 
yC[\r abo\lt fifteen hunch-cd anthoritative judgment" 

and about fifty volume, of lin authoritative commell­

tary. On the other hand, if Codified law is used by 

these critics to signify law as clearly and harmoniously 

expressed as human skill can make it, their assertion 

draws with it the moustrous consequence that a well­

drawn Statute produces more glosses than olle which 

is ill dm Wll, so that the Aet for the Abolition of 

Finc~ ann Recoveries mtght to have produced lllOre 
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cases than the Thellusson Act. The truth which lie~ 
at thc bottom of thcse cavils is probably this-that no 

attainable skill applied to a Code can wholly prevent 
the extension of law by judicial interpretation. BCll­

thflln thought othel'lvise, and it is wcll known that in 
several Codes the appeal to mere adjudicated cases is 

exprcssly interdictcd. But the process by which the 
application oflegalrules to actual occurrences enlarges 

and modifies the system to which they belong, is so 

subtle and so insensible, that it I)roceeds even against 
the will of the interpreten; of the law; and, indeed, 

the assumption Illadc di"cctl y 01' indirectly in every 

Codc, that the J'rillcipks which it supplies are eqnal 

to the solution of evcry possible question, appears to 

carry necessarily with it some power of creating what 

Bentham would have called judge-made law. There 
are means, however, by which this judiciallegislati(lJ\ 

lllay be reduced to a minimum. A Cilde, like a Statute, 

narrows the office of the judicial expositor in propor­

tion to the skill shown in penning it. Some usc, 
thongh very sparing I n6C, is madc of cases in the in­

terpretation of French law; bllt the Code of Loui,iann, 

which was framed by persons who had mauy advan­

tages over the allthol'~ of the Cock Nal'olcoll, is said 

to have been very little modified by Cflses, though thc 

practitioners of an American Stat.e have, as might be 

I The exact extent to which cases arc f'mployed win be eacilJ 
'ieCll on opening the Commentary of l\J. Tropj(JHg. 
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expected, no prejudice against them. Yet the BUTest 

preservative of all agrrillst over-reliance on aojuclgecl 

precedent", and the best mitigation of imperfections 
in a Code of English Law, would be something of the 

pecnliar tact which is extraordinarily deYelol'ed in 

the Rom:m jurisconsults. ,Ve have already spoken 01 
the infitruction given by the Civil law in the interpre­

trrtion and manipnlrrtion of expre~s written rules. It 
mfty even be affirmed that the study of Roman juris­

prudence is itself an eduerrtion in those particular 

exerCIses. 

Apart, however, from these litignted questiolls, 

attention may be en!led to the tacit Codification 

(the word being "I ways hken in its second sense) 

which is constantly proceeding in onr law. Every 

time the result of a number of cases is expressed in a 
formula, and that formula becomes so stamped with 

authority-whether the authority of individual learn­

ing or of long-continued usage-that the Courts 

grow (lisinclined to allow its terms to be revised on a 

Illere appeal to the precedents upon which it origin­
ally rested, then, under such circumstances, there is, 

pro tanto, a Codification. :l\Iany hundred, indeed 

many thousand, dicta of Jndges-not (I few proposi­

tion; elicited by writers of approved treatises, such 

as the well-known books On Vendors and Purchasers 
and on POleers-are only distinguishable in name 
from the texts of a Code; ,md, much as the current 
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language of the legal profcsoion may conceal it, an 
acute observer may diocover that the process of, as 
it were, stereotyping certain legal rules is at tllis 
moment proceeding with unusual rapidity, and is, 
indeed, one of the chief agencies which save ns from 
being altogether o\'erwhelmed by the enormous 
growth of our case-law. In the manipulation of texts 
thus arrived at, there is room for those instrumen­

talities which the Roman law has been described as 
supplying-although doubtless the chance, which is 
never quite wanting, of the rule being modified or 
changed on a review of the precedcnts, is likely to 
prevent the free use of canons of interpretation which 
assume the fixity of the proposition to be interpreted. 
?; 0 such risk of modification impends, h, ,wever, over 

the Statute-law; and surely thc state of this depart­
ment of our jurisprudence, coupled with the facts of 
its vastness and its ever-increasing importance, make 
the reform of Our legal euucation a matter of the 1Il0,;t 
pressing and immediate urgency. It is now nln10st n. 

commonplace among us, that English lawyers, though 
matchless in their familial' field of case-law, are quite 
unequal to grapple with express enactments; but the 
profes,;ion speaks of the imperfection with levity amI 
without shame, because the fanlt is snpposed to lie 

with the Legislature. Unquestionably OUI' legisla­
tion does occasionally fall short of thc highest stan­
dard in respect of lucidity, te1'3enO", anu orderly 

n Il 
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arr::mgclllClIt; hilt evell tllOugh the admission be trnf. 

i" all its tenor, it appenrs merely to shift the reproach 
a single step, for nobody doubts that our statutes are 

framed hy lawyers, and are, in the long run, the fruit 

of whatever capo city for orderly disposition and what­
ever power of comprehensive expression arc to be 

{'oum! oillong the [\"1'. The Stotute· book is no credit 

to the Lcgislatlll'e; hut it is, ot the same time, the 

0],pI'00)'i1l1n jllrispcritol'1Jm. Not, indeed, that its 
condition is attrilmtnhle to individllol framers of 

statutes, who fl'cql1elltly ,york maryels, considering 

the circumstances ill which they are placed. It Ill"Y, 
with mucl, greater justice, bc cxphined by the special 

mental habits of the English Bar in geneml; and it 

is, in £LCt, onc of the maIlY conseqnences of forgetting 

the great truth, that to seCllre the consistency and 

eohcsion of a body of law, a uniform system of legal 

edllc::ttion is as necessary ns fl common understallding 

among the J lldgcs, or a free interchange of precec1ents 

among tIle Conrts. 

Before, however, we try to est"blish the proposi­

tion jnst hazrrrded, it may be as well to notice the 
argument which attrilmtes all the imperfections of 

the Statute-bw to the [lrocerlnrc of Parliament. It 

is urged that insufficicnt care is bestowed on the se­
.eetion of draftsmen, so that the results of the highest 

skill and bbour are discredited by.inxta]>osition with 
the work of inferior hands. The grand Sonl'ce of 
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mischief is, however, atlirmed to be tl:e practice of 
introducing Amendments into Bills during thcir 

passage through the Houses; so that t.he unity of 

language and conception which pervaded the original 
production is completely broken through, and the 

measure is interpolated with clauses penned in igno­

rance of the part.icular technical objects which the 
first draftsman had in view. For remedy of this pal­

pable evil, many schemes have been proposed; and 

a good authority bas suggested tllc creation of a board 

of official draftsmen, which should revise the draft of 

every proposed measure before it is submitted to 

Parliament, and to wllich eYery Bill, with its amelld­

ments, should, at some stage of the subsequent pro­

ceedings, be referred, in order that the clWllgCS 

accept.ed by the House should be harmonized with 

the general texture of the enactment. The ach'un­

t.ages of such an institution, it)r all tcchuical purposes, 

are not to be questioned; hut the plan seems OllC 

little likely to be aclopted, as being signally at 

conflict with the currcnt sentiments of Englishmen. 

It interferes in appearance wit.h the liberty of Parlia­

ment, and there is no douht that, in reality, it is a 

much more formidahle institlltion than its projector" 

imaginc. In order that its objects sholllcl be COll!­

pletely rcalizen, it would be probahly D"CeSSarr to arm 
this board with all the powers which, Cyell under the 
French Constitution of 1848, wcre confidcd to the 

H D 2 
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Council of State; and the admission must in honesty 

be made, that the Council of State has always prac­

tically fettered the activity of French legislo,tures, 

and has uniformly gained in dignity and power at the 

expense of constitutional freedom. Far be it from 

us to deny that by a carefully-elaborated mechanism 

all these risks might be avoided; but an improve­

ment likely at best to be oppvoed by such strong 

prepossessions, might well be postponed, if a simpler 

remedy can be discovered. 

The truth is, that both the difficulty of drafting 

Statutes and the confnsion caused by amending them 

are infinitely greater than they need be, und infinitely 

greater than they would be if English practitioners 

were subjected to any system of legal education in 
which proper attention was paid to the dialect of 

legislation and law. This branch of study may be 

described, though the comparison cannot from the 

nature of the case be taken strictly, as having for 

its object to bring all language, for legal purposes, to 

the condition of algebraic symbols, and therefore to 
produce uuiformity of method in its employment, 

and identity of inference in its interpretation. In 

practice, of course, nothing Inare than an approximu· 
tion to these results eoul,l be obtained; but it ie 

likely that a general educational machinery, eyen 

though comparatiyely inefficient, would add materially 

to the extent and importance of that portio11 of legis 
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lative phraseology which is common stock. As 

matters stand, each draftsman of strttutes is absolLltcl y 
separated hom his colleagues. Kwh works on his own 

basis, in some cases with consummate skill anu know­

ledge, in occasional instances with very little either of 

the one or the other. Each forms his own legislative 

dialect, and even frames the dictionary by which the 

public and the Courts are to interpret it. The 

greatest possiblc varieties of style, yisible even to " 

layman, do, in fact, show thcmselves in the later 

volumes of the Statute-book; and ill the drafting of 
some of the most important Statutes passed quite re­

cently, it is plain that two uistinct models have been 

followed, one of them inyolving the use of extremely 

technical, the other of excessively popular language. 

The effect of Amendments on Dills which are urawn 

under such circumstances is quite disastrous; and if 

the confusion which they create is not immediately 

detected by a non-legal eye, it is only from inadequate 
apprcciation of the value ,,·hich at once attaches to the 

separate ,,-on]'; and phrases of legislati"e enactments 

when subjected to judicial serntiny. The interpola­
tions are not merely like touches by an inferior artist 

in the painting of a master. They are not simply 
blcmislles which offend taste, and whicL require a eun­

noi:;seur to discover them. They arc fUr more like a 

new language, a new character, and a new ycin of 
thought, suddenly occllrring in a dOClllllrnt or 
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inscription, which has to he deciphered exclusively hJ 

the means of information which it furnishes itself to 

the lntcrpreter. 
The mischiefs arising from the Amendment of 

13ills are much aggravated by the peculiar canons of 

interpretation which the insulntion of draftsmen forces 
upon our tribunals. The English law was always 

distinguished from other systems, and particularly 

from the Ranulll law, by the scantiness of its apparatus 

of rules for ccnstruiug Statute· law as a whole. In 

proportion, however, to the growing variety of style 

and arrangement in Acts of Parliament, the available­

ness ofthe existing rulcs has progressively diminished, 

and timidity in applying them has insensibly in­

creased, until at length Bench, Bar, and Commen­

tators have pretty well acquiesced in the practice of 
looking exclusively to the particular Statute which 

may be under consideration for the means of inter­

preting it-of refusing, as it is sometimes phrased, to 

t1':1vel out of the four corners of the Act. Of all the 

anomalics which disfigure 01' adorn the Law of Eng. 

land, this is not the one which would least astonish 

the foreign jurist. English Imvycrs, however, have 

lost all sense of its unnaturaluess, and it really 

seems inevitable, so long as the differcnt chapters of 

thc St!ltutc-book arc connected by no relation except 

of subject. Unfortunately, it reacts upon the drafts­
man, and adds very materially to his difficulties and 
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t~ponsibilities. It forces him not only to set out all 
the bearings of the legal innoyation which he means 
to introduce, but to disclose the very elements of the 

legislati,'e dialect in which he intends to declare them, 
It imposes on him a verbose prolixity which seriously 
increases his liability to misconstruction, and involves 
him in a labyrinthine complexity of detail which 

!'enders his ,,"ork peculiarly susceptible of injury by 
amendments and alterations. The vastness of their 

contents has been repe>ltedly pointed out as the cha­

racteristic vice of English Statutes. N" 0 doubt, this 
is partially caused by the marked tendency of our 
legislation to deal not so much with principles as with 

"pplications of principles, the authors of enactments 
endeavouring to anticipate all the possible results of 
a fumlamental rule, with the view of limiting or en­
:>lrging them, but scarcely eyer risking the attempt 

to modify and shape anew the fundamental rule 
itself. But the great cause is certainly that which 
has been indicated, ill the want of a common fund of 
technical legislative expression, am1 in the methods 
of judicial constru~tion which are entailed upon us by 
this lac"na in our law. Evcry Ellglish Act of Par­
li::nneut is, in fact, forced to carry 011 its back an enor­

mous mass of matter which, under a better system, 
would be produced as it is ,vanted frol11 thc permanent 

3torehonse of jlll'isprudence; and it is to this necessity 
.hat the frcquent miscarriages of our Statute-' aw 
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ought to be attributed, <]'l:te as much as to defects iL 
the mechanism of legislaticn. 

There lire many pers(lns who will be sufficiently 
attracted to the study of Roman Law by the promise 
which it holds out of helping to enrich our language 
with a new store of Legal and Legislative Ex­

pression; of contrilJUting to clear up the obscnrity 
which surrounds the fundamental conceptions of all 
jurisprudence; ot' throwing light, by the illustrative 
parallels which it affords, on many of the principles 
peculiar to English law; and lastly, of enabling ns, 

by the observation of its own progress, to learn 
something of the course of development which eycry 
body of legal rules is destined to follow. To such 
minds many of the remarks offered in this Essay 
have been less addressed than to those who are likely 
to be affected by the common aspersion on these 
stndies, that they are not of any practical value. It 
is to be hoped that future genemtions will not jndge 

the present by its employment of the word' practical.' 
This solitary term, as has been truly enough re­
marked, serves a lnrge number of persons as a substi­
tute for all patient and steady thought; and, at all 

events, instead of meaning that which is useful, as 
opposed to that which is nseless, it constantly signi­

fies that of which the uee is grossly and immediately 
palpable, as distinguished fi'om that of which th( 
usefulness can only be ciscemecl after attention and 
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exertioD, and must at first be chiefly believed, on the 

faith of authority. Now, certainly, if by mastering 
the elements of Roman Law we gain the key to 

International Law, public and private, and to the 

Civil Law of nearly all Europe, ana of a large part of 

America-if, further, we are put ill a fair way to ac­

quire a dexterity in interpreting express rules whieh 

no other exercise can confer-the uses of this study 

must be allowed not to lie very remote from the pur­

suits of even the most servile practitioner; but still the 

vulgar notions concerning practical usefulness make it 
necessary to give the warning that the aids furnished 

by Roman law are not, for the most part, imtantly 

available. It is not difficult to perceive that the 

comparative credit into which Roman jmispruclence 

is rising is constantly tempting persons to appeal to its 

resources who are not properly prepared to employ 

them. Except where the Ellgli,h lawyer is gifted 

with extraordinary tact, it i, exceedillgly dangerous 

for him to opcn the Corpus Juris. and endeavour, by 

the aid of the knowledge of La'cinity common ill this 

country, to pick out a case on nll-foms with his own, 
or a rule germane to the point before him. The 

Roman law is a system of rules rigorously adjusted 

to principles, and of cases illustrating those rules; 

fUld unless the practitioner can guide himself by 

the clue of principle, he will almost infallibly imagine 

p't4'allels where they have JlO existence, and IlJ' 
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certainly miss them ,,·hen they are there. No one, in 
short, should read his Digest without having mastered 

his Institntes. '''hen, however, the fundamental con­

ceptions of Roman law arc thoroughly realized, the 
rest is mastered with surprising facility-with an 

ease, indced, which mllkes the study, to Oh( habitu­

ated to the enormous difficulty of English law, 

little more than child's play. 

\Yhalevcr be the cotnmon impressions on the 

point, there are singular f"cilities in England for the 
cultiyation of Homan law. 'Ve already prosccute 

with as much cnergy as any community in the world 

the studies which lead up to this one, and the studies 

to which this one ollght to be introductory. Be­

tween classical literature and English law, the place 

is made for the ROlllan jurisprudence. It would 

effectually bridge over that strange intellectual gull 

,,-hich separlltes the habits of thonght which are 

laboriously created at our Schools and U nh'ersities 
from the habits of thought which are necessarily 

produced by prcpamtion for the Bar-a chasm 

whicll, say what we will, costs the legal profession 

some of the fillest filcnltics of the minds which 

do surmount it, and the "'hole strength of the 
perhaps not inferior intellects which never succeed in 

getting across. In Englanel, too, we should IUlYe the 

immense advantage of studying the pure classical 
Roman la IV, apart from the load of adventitious 
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speculation with which it has got entangled during 
its contact with the successive stages of modern 
thought. N either custom nor opinion would oblige 
us, as they oblige the jurists of many other countries, 
to embarrass ourselves with the solution of qncstions 
engrafted on the true Roman jurisprudence by the 
scholasticism of its first modern doctors, by the 

philosophical theories of its next expositors, and by 
the pedantry of its latest interpreters. Apart from 

these gratuitous additions, it is not a difficult study, 
and the way is cleared for it. Nothing ,yould seem 

to remain except to demonstrate its yulue; and here, 
no donbt, is the difficulty. The unrimlled excellence 
of the Roman law is often dogmatically asserted, and, 
for that yery reason perhaps, is often superciliously dis­

believcd; but, in point offact, there are yery few phe· 
nomena which arc capable of so lIluch elucidation, if 

not explanation. The proficiency of a given COlllmu­

nity in jurisprudence depends, in the long run, on 
the same conditions as its progress in any other line of 
inquiry; and the chief of these arc the proportion of 
national intellect devoted to it, and the length of time 

during which it is so devoted. Now, a combination 
of all the causes, direct and indirect, which contribute 

to the advancing and perfecting of II science, continued 
to operate on the jurisprudence of Home through 
the entire space between the Twelve Tables and the 
reform of J ustinillu,-alld that not irregularly or "t 
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intervals, but in steadily increasing force and con. 
stantly augmenting number. \Ve should rAlect that 
the earliest intellectual exercise to which a young na­
tion devotes itself is the study of its laws. The first 
step in mental progress is to generalize, and the con­
cerns of everyday life are the first to press for com­
prehension within general rnles and inflexible for­
mulas. The popularity of the plll'suit on which all the 

energies of the young commonwealth are bent is, at 
the outset, uubouuded; but it ceases in time. The 

monopoly of mind by law is broken down. The crowd 
at the morniug audience of the great Roman juriscon­
sult lessens. The students are counted by hundreds 
instead of thousands in the English Inns of Court. 
Art, Literature, Science, and Politics claim their share 
of the national intellect; and the practice of juris­
prndence is confined within the circle of a profession 

never, indeed, limited or insignificant, but attracted 
as much by the rewards :1S by the intrinsic recom­
mendations of their scicncc. This succession of 
changes exhibited itself even more strikingly at 
Rome than in England. To the close of the Repub­
lic, the law was the 80le field for all ability except 
the special talent of a capacity for genemlship. Bllt 
a new stage of intellectual progress began with the 
Augustan age, as it did with our own Elizabethan 
era. IV e all know what were its achievements in 
poetry and prose; but therE are sC'ne indications, it 
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should be remarked, that, besides its effiorescence ill 

ornamental literature, it was on the eve of throwing 

out new aptitudes for conquest in physical science. 
Here, however, is the point at which the history of 

mind in the Roman State ceases to be parallel to the 

routes which mental progress has since then pursued. 

The brief span of Roman literature, strictIy so called, 

WllS suddenly closed under a variety of influences, 

"'hich, though they may partially be traced, it would 
be improper in thi, place to analyse. Ancient intel­

lect was forcibly thrust back into its old courses, and 

law again became no less exclusively the proper sphere 

for talent than it lwd been in the days when the 

Romans despised philosophy and poetry as the toys of 
a childish race. Of what nature were the external 

inducements which, during the Imperial period, tcndecl 

to draw a man of inherent capacity to the pursuits of 

the jurisconsult, may best be understood by consider­

ing the option which was practically before him in his 

choice of a profession. He might become a teachcr 

of rhetoric, a commander of frontier-posts, or a pro­

fessional writer of panegyrics. The only other walk 

of active life which was 01' on to him was the pmcticc 

of the law. Through that lay the approach to wealth, 

to fame, to office, to the council-chamber of the 
monarch-it may be to the yery throne itself. 

The stoppage of literary production at Rome is 
80metimes spoken of as if it argued a decay of Homau 
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illtellect, and therfore a decline in the menta, energic. 

of the civilized world. But there seems to be no 

ground for such an assumption. Many reasons may 

be assigned for the phenomenon in question; but 
none of them can be said to imply any degeneration 

of those facnlties which, bnt for intervening impedi­

ments, might have been absorbed by art, science, or 

literature. All modern knowledge and all modern 

invention are founded on some disjointed fragments 

of Greek philosophy, bnt the Romans of the Empire 

had the whole edifice of that philosophy at their 

disposal. The triumphs of modern intellect have 

been accomplished in spite of the barriers of separate 

nationalities; but the Homan Empire soon became 

homogeneous, and Rome, the centre towards which 

the flower of the provincial youth drew together, 

became the depository of all the available talent in 

the world. On these considerations, it would seem that 

progress of some kind or other, at least equal to our 
own, might have been expected a priori; and indeed, 

whatever we may think of ,ysulis, it seems both pre­

sumptuous and contrary to analogy, to affirm that 

capacities were smaller in the reigl1 of the Antonines 

tban in the reigu of James the First. And if this be so, 
we know the labour on wbich thesc capacities ex­

hausted themsclves. The English law has always 

enjoyed even more than its fair share of lhe disposable 

ability of thc country; but what would it have bC011 

if, be bides Coke, Somcrs, Hardwicke, and Mansfield, 



RO)]A.'( INTELLECT ""n ROMA.'( LA 11-. 383 

it had countcd Locke, Newton, and the whole stren;:;th 

of Bacon-nuy, cven 'Milton and Dryden-among its 

chief luminaries? It would be idle, of course, to 

uirect to find the exact counterparts of these ;:;reat 
names among the masters of Roman jurisprudence; 

but those who have penetrated deepest into the 

"pirit of the Ulpians, Papinians, and Panluses are 

ready to assert that in the productions of the ]{oman 

lawyers they discover all the ;:;rand qualities which 
we identify with one or another in the list of distin­

;:;uished Englishmen. They sec the same force and 

degance of expression, the same rectitude of moral 

view, the same immunity from prejud,ice, the sallle 

,;ound and masculine sense, the same sensibility to 

analogies, the same keen observation, the same nice 

analysis of generals, the same vast sweep of COlllpre­

hension over particulars. If this be delusion, it can 

only be exposed by going step by step over the ground 
which these writers have traversed. All the antece­

dent probabilities are in favour of their assertion, 

however audacious it may appear. Unless we are pre­

pared to believe that for five or six centuries the 

world's collective intellect was smitten with a pam­

lysis which never visited it before or since, we are 

driven to admit that the Roman jurisprudence ma; 

be all which its least cautious encomiasts have veJ: 
tured to pronounce it, and that the languf.ge of con­

ventional panegyric may even fall short of the 

I1nvarnished truth. 
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APPENDIX J.1 

MINUTE RECORDED ON OCTOBER I, 1868. 

THE first conclusion which I draw (from a Paper' showing 
ill each case the authority at whose suggestion the Acts 
of the Governor-General in Council, from No. I. of 1865, 
to No. XXXVIII. of 1867, were passed') is, that next 
to no legislation originates with the Supreme Government 
of India. The only exceptions to complete inaction in 
this respect \",hich are worth mentioning, occur in the cnse 
of Taxing Acts-though, as there is often much communi­
cation with the Provincial Governments on the subject of 
these Acts, the exception is only partial-and in that of a 
few Acts adapting portions of English Statute-la.w to India. 
Pormer Indian Legislatures introduced into India certain 
modern English Statutes, limiting their operation to ' ca~('s 
governed by English law.' The most recent English 
amendments of the Statutes were, however, not followed 
in this country until they were embodied in Indiau Acts 
by my predecessor, 1\1r. Ritchie, and myself, in accordance 
with the general wish of the Bench and Bar of the High 
Courts. Examples of this sort of legislation are Acts 
XXVII. anil XXVIII. of 18G6, which only apply to 'eases 
governed by English law.' 

The second and much the most important infcrence 
which the Paper appears to me to suggest is, that the 
great hnlk of the legislation of the Supreme Council is 

I Vide p. 70. 

co2 
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attributable to its being the Local Legislature of many 
Indian Provinces. At the present moment, the Council 
of the Governor-Gcllcral for making Laws and Regulations 
is the sole Local Legislature for the N o1'th-"\V estern Pro~ 
'vinces, for the Punjab, for Ouuh, for the Central ProvincesJ 

for British BUl'mah, for the petty Province of Coorg, and 
for many small patches of territory which arc scattered. 
among the N atiyc States. J\loreovor, it necessarily divides 
the legislation of Bengal l.1rope1', 1IaJras, and Bombay 
with the local Councils of those Provinces. For, under 
the provisions of the High Court's Act of 1861, it is only 
the Supreme Legislature ,,,,hich can alter or abridge the 
jurisdiction of the High Courts, and as this jurisdiction is 
very ",ide and far-reaching, the effect is to throw on the 
Goycrnor··General's Council no small amount of legislation 
which would naturally fall on the Local Legislatures. 
OccasionaJly, too, the convenience of having but one law 
for two Provinces, of which one has a Council and the 
other has none, inuuces the Supreme Government to legis­
late for both, generally at the request of both their 
Governments. 

Now these Provinces for which the Supreme Council is 
the joint or sole Legislature exhibit very wide diversities. 
Some of these differences arc owing to distinctions of race, 
otbers to differences of land-law, others to tlle unequal 
spread of education. Not only are the original diversities 
Letwcen the various populations of India believed nowa­
days to be much greater than they w'ere once thought to 
be, but it may be questioned whether, for the present at 
nil events, they nrc not rather increasing than diminishing 
uncler the influence of British Government. That in­
fluence lifts no doubt thrown all India more or less into 
a sbte of fennent and progress, but the rate (f progress 
is "cry uncqu::ll and il'regular. It is growing morc and 
!~hlrf! difficult to bring the population of two or more Pro· 
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"luces under ~n:r one law which goes closely home to theit 
daily life and habits. 

Not only, then, are we the Local Legislature of a. great 
many 1)1'o\'ince8, in the sense of being the only authority 
which can legislate for them on all or certain subjects, but 
the condition of India is morc and more forcing us to act 
as if we 'iYcre a Local Legislature, of which the powers do 
not extend beyond the Province for which we are legis­
lating. The real proof, therefore, of our over-legislation 
would consid, not in showing that we pass between thirty 
and forty Acts in eyery year, but in demonstrating that 
we apply too many now laws to each or to some onc of the 
Provinces subject to us. Now, I will take the most im ... 
portant of the territories for which we are exclusively the 
Legislature-the North-'Yestcrn Provinces; and I will 
take the year in which, judging from the Paper, there has 
been most N orth-'V estern legislation-the year 1867. 
The amount docs not seem to have been very great or 
serious. I find that in 1867, if Taxing Acts be excluded, 
the N orth-"~ est was affected in common with all or other 
parts of India by an Act repressiyc of Public Gambling 
(Xo. 111.); by an Act for the Registration of Printing 
Presses (Xo. XXV.); and by five Acts (IV., VII., VIIt, 
X., and XXXIII.) haying the most insignificant tech­
nical objects. I find that it was exclusiyely affected by 
an Act (I.) empowering its Govcrnment to levy certain 
tolls on the Ganges; by an Act (XXI!.) for the Regula­
tion of Xatiyc Inns; by an Act (XVIII.) giving a legnl 
constitutioll to the Court:;, already cstablished in a single 
district, mHl by an Act (XXVIII.) confirming the sen· 
tences of' certain petty Criminal Courts already existing. 
I find further that, in the same year, ISG7, the Engli~h 
Parliamcnt pa:3-sed 85 Public G ellcral Act,:; applicable to 
England and \\~alcs, of ,yhieh one was thc Reprcsentation 
of the People Act. The number of Local and Persnnal 
Act::; l)assed in tile sallle year ,va:) 18S. .All this legislation,-



Al'PEXDIX 1. 

too, camc, :it BlUSt be remembered, on the back of a 
vast mass of Stnttlte-Iaw~ compared with which all the 
writtcn law of all India. is the merest trifle. Now the 
population of Engl:md awl 'Vales is rather over 20 millions, 
that of the North-"r estern Provinces is supposed to be aboye 
30 miliioJls. No trustworthy comparison can be instituted 
between the hvo countries; but, rcgard being had to their 
condition thirty years ago, it may bc doubted whether, in 
respect of opinions, ideas, habits, and wants, there has not 
been more change <luring thirty years in the N o1'th-,y est 
than in England anti 'Vales. 

A third inferencc whi(~h the Paper suggests is., that our 
legislation scarcely ever interferes, eyen in the minutest 
degl'ee, ,yith Plivatc Rights, \vhether derived frol11 usage 
01' from ('xpre~s law. It has been said by a high authority 
that the Indian Legislature shoulrl confine itself to the 
amendment of Adjective Law, leaving Snbstantive Law 
to the Indi<l11 La\\' Conlllri~:::riolJcrs. It is meant no doubt 
that the Indian Legi:-1atnre should only occupy itself, 
pruprio 7II0t1l, with improvements in pclicc, in administra­
tion, in the mecllalli~1ll and pl'ocednre of courts of jnstice. 
This proposition al'pears to me n yery reasonable one m 
the m,~in, but it is nearly an exact description of the 
character of onr legis)ation. Y{ c do not meddle with 
Prinlte Bights; we ollly create OfIicial Dntiee. 1'0 
doubt Act X. (,f IS65 anu Act XV. of IS66 do consider­
ably modify Private Hight.s, Lut the ill'st is a chapter and 
the bst a scdioll of the Civil Code framed iu England by 
t.he La\\' COlllmissioners. 

The Pnper does not of ~our ... e express the urgency with 
which the lllea~urcs which it names are pressed on us by 
their originators-the Local Governmcnts. 1\1)' colleagues 
are, I belieye, fl'wal'C that the earnestness with which tiwse 
Governmellts demaIHl If'gislation, as absolutely :lCcC'~~ary. 

for the discharge of their duties to the people, 1S some~ 

time.s very remarkable. I am yery fir indeed from be· 
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lieying that, as they nre now constituted, they think the 
Supreme Council precipitate in legislation. I could at 
this moment name hn.lf a dozen instances in which the 
present Lieutenant-Goyernors of Bengal aud the X orth­
"\V cst deem the hesitation of the Government of India in 
recommending particular enactments to the Legislature 
unnecessary and unjustifiable. 

,Yhile it does not seem to me open to doubt that the 
Government of India is entirely free from the charge of 
initiating legislation ill too great abundance, it may never­
theless be saiLl that we ought to oppose a firmer resist­
ance to the demands of the Local Go\'cl'uments and otl.ier 
authorities for legislatiyc measures. It seems desirable 
therefore that I should say something of the influences 
which prompt these Governments, and which constitute 
the causes of the increase in Indian legislation. I must 
premise that I do not propose to dwell on causes of great 
generality. J\Iost people would admit that, for good or 
for evil, the country is changing rapidly, though not 
at uniform speed. Opinion, belief, llsage, and taste are 
obviously undergoing more or less modification every­
where. The standard of good gon~l'nment before the 
minds of officials is constantly shifting, perhaps it is rising. 
These phenomena arc doubtless among the Illtimate cau~es 
of legislation; but, unless more special causes arc as­
signed, the explanation will never be satisfactory to many 
minds. 

I will first specify a cause which is in itself of a merely 
formal nature, but which still cOlltributes greatly for the 
time to the necessity for legislation. This is the effect of 
the Indian Councils' Act of 1861 upon the s~'stem which 
exi:3ted before that clate in the }Jon-Regulation Provinces. 
It is well known that, in any strict sense of the \Yoru, the 
Executive Government legislated fur t hose Provinces up to 
]~61. The orders, instructions, ::irculars, and rules fur 
the guidance of ofliccl'S \yhich it cOllstantly issued werr!, 
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to a certain extent., c:!scntially of a legislative character, 
but then they were seareely eyer in a legislative form. It 
is not matter of surprise that this should have been 80, 

for the aut.hority prescribing the rule immediately modifiCll 
or explained it, if it gave rise to any inconvenience, or was 
found to be <lmbjguous. But the system (of which the 
legality had long been doubted) was destroyed by the 
Indian Councils' Act. No Legisbtivc power now exists 
in India which is not derived from this Statute; but to 
In"event a wholesale cancellation of c~sentinlly legislative 
rules, the 25th Section gave the force of law to all rules 
made previously for l\~ on-Regulation Provinces by or under 
the authority of the Government of India, or of a Lieute­
nant-Govcrnor. By this provision, an enormous and 
most miscellaneous mass of l'ules, clothed to a great 
extent in gencral and popular language, was suddenly 
established as law, and invest.ed with solidity and un­
changeableness to a degree wbich its authors had Dever 
contemplated. The difilculty of ascertaining what is law 
and what is not in the former Non-R.egulation Provinces 
is really incredible. I have, fut' instance, been seriously 
in doubt ,vhether a particular clause of a Circular in­
tended to prescribe a rule or to COllyey a sarcaslll. The 
necessit.y fot' authoritatively declar-ing rules of this kind, 
for putting them into precise lallglwge. for amending 
them wben their policy is douLted, or when they are tried by 
the severer judicial tests now applied to them, they give 
different results from those intended by their authors, is 
among the mos.t imperative causes of legislation. Such 
legis.1ation wi:}, however, diminish as the process of simplWy­
ing and declaring these rules goes on, anc1 must ultimately 
corne to a close. 

I 110\\' come to springs of legislation which appear to 
increase in actiyit.y ruther than otherwise. First among 
these J do not hesitate to place the gro,,-ing influence of 
courts of' justice and of legal practitioners. Our Court,:! 
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are becoming more careful of precise rule both at the top 
and at the bottom. The more careful legal education of 
the young civilians ana of the younger Native judge:3 

difhlSCS the habit of precision from below; the High 
Courts, in the cxerci3c of their powers of supervision, are 
more and more i11sisting on exactness from abovC'. 

An eycn more powerful intiuence is the immense mul­
tiplication of legal practitioners in the country. I am 
not now speaking of European practitioners, though tlLeir 
number has greatly increased of late, and though they 
penetrate much further into the ~loftl:::.:3il than of olll. 
The great addition, ho,vevcr, is to the llum bel's and in 
Bucnee of the Xative Bar. Practically a young educ::ttclI 
K atiYe, pretending to anything above a clerkship, adopts 
one of two occupations-either he gne5 into the sen-icc 
of Government or he joins the Kati\'c Bar. I am told, 
and I believe it to be true, that the Dar is getting to be 
more and morc preferred to Government service by the 
educated youth of the country, both on the score of its 
gainfulness and on the score of its independence. 

Kow the law of India is at p1'csc11t, and probably ~\'ill 
long cuutinue to be, in a state ,,-hich furni~hcs opportunity 
for the suggestion of doubts almost witlJOut limit. The 
older written law of India (the Regulations and earlier 
Acts) is dcdared in language 'which, judged by modern 
requirt'ments, must be called popular. The authoritative 
Native treatises on Jaw are so vague that, from many of 
the dicta embodied by them, almost any cOnehlS!UIl can 
be drawn. ~!ol'e than that, there arc, as the Indian Law 
Commissioners have pojnted ont, vast gaps :1lll1 inter~pace3 

in thc Substantiye La.w of India; there arc subjects OIl 

\yhieh no rules exist j and the rules aeil]a}!y applied by the 
Courts are taken, a gooL1 cleal at halll1<lzarJ, from 110pular 
text-books of English 1a,,-, t.nch a cOlldition of things is a 
mine of legal difficulty. The Courts arc getting cyer more 
rigid in their dClllam] of legal warra.nt for the actions of aU 
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men, ufIicw.ls illcluJeJ. The lawyers who practise before 
them are getting more and morc ast.ute, and render the 
difficulty of pointing to such legal warrant day by day 
greater. And unquestionably the Natives of India, living 
in the constant presence of courts and lawyers, are growing 
every day less disposed to regard an Act or Order which 
they dislike as an ltnkindly dispensation of Providence, 
which IllUSt be suLmitted to with all the patience at their 
command. If British l'ule is doing nothing else, it is 
steadily communicating to the N atlYe the consciousness of 
positive rights, not dependent on opinion or usage, but 
capable of being act.ively enforced. 

It is not, I think, difficult to see how this state of the 
law and this condition of thc Courts and Bar rcnucr it 
nccessary for the Local Governments, as being responsible 
for the efficiency of their administration, to press for legisla­
tion. The llutnre of the necessity can best be judged by 
consiuering what would be the consequences if there were 
no legislation, or not euough. A vast variety of points 
would be unsettled until the highest tribunals had the 
opportunity uf tleciding them, and the governmcnt of the 
country ,,,QuId be to a grcat extent handed over to the 
High Courts, or to other Courts of Appeal. No court of' 
justice, however, can pay other than incidental regard to 
considerations of expediency, and the result would be that 
the country would be governed on principles which ha'i'e no 
necessary relation tv }lolicy or statesmanship. It is the jus­
tification of legislation that it settles difficulties as soon as 
they arise, and settles thcm lIpon considerations which a 
court of justice is obliged to leave out of sight. 

The consequences of leaving India to be governed by 
the Courts would, in my judgment, be most disastrous. 
The bo1<Jer sort of officials w()uhl, I think, go 011 without 
regard to legal rule, until something like the deadlock 
w0111d be renchetl with which we are about to deal in the 
Punjab. liut the great majority of' administrative officialt'!: 
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'whether weaker or less reckless, 'would observe a cautiotl 
and hesitation for which the doubtful state of the law could 
always be pleaded. There would, in fact, be a paralysis of 
aclministrati0TI throughou t the country. 

The fact established by the Paper, that the duties 
created by Indian legislation are almo~t entirely official 
duties, explains the dislike of legislation which occasion­
ally shows it5clf here and there in India. I must confess 
t.hat I have always believed the feeling, so far as it exists 1 

to be official, and to correspond very closely to the re­
pugnance which most lawyers feel to having the most 
disorderly branch of case-law superseded by the simplest 
and best drawn of stat.ute::,. The truth is, that nobody 
likes innovations on knowledge ,,,hich hc has once ac­
quired with difficulty. If there was one legislative change 
which seellled at the time to be more rebelled against than 
another, it was the supel'session of the former Civil Pro­
cedure of the Punjab by the Code of Civil PI·ocedme. 
The Civil Procedure of the Punjab had originally beel: 
exceedingly simple, and far better suited to the conntr:v' 
than the then existing procedure of the Uegulation Pro­
vinces. Bllt two years ago it had become so overlaid by 
explanations and modifications conveyed in Circular 
orders, that I do not hesitate to pronounce it as uncertain 
and difficult a body of rules as I ever attempted to study. 
I can speak with confidence on the point; for I came to 
India strange both to thc Code of Civil Procedure ana to 
the Civil Procedure of the Punjab, and, while the first has 
nhvays seemed to me ncarly the simplest and clearest 
system of the kind in the ,,,orId, I mll~t own I never felt 
sure in any case what was the Punjab rule. The intro­
duction of the Code was, in fact, the merest act of justice 
to the young generation of Punjab officials, yet the older 
men spoke of the meas-ure as if SOllle nhra-teehllical body of 
law were being for0cd 011 a service accustomed to courts of 
primitive simplieity. 
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It must, on the other hand, be admitted that, in 
creating nc"~ official dttties by legislation, we probably in 
sorne degree fetter official discretion. There is no doubt 
a decay of discretionary administration throughout Iwlia; 
anu, ind'~cd, it llllLy he said that in one sense there is now 
not. more, but mnch less, Icgis1ation in the conntry than 
formerly j for, strictly speaking, IcgisI:-ttioll takes place 
every time a new rule is set to the people, amI it may be 
taken for granted that in earlier Jays Collectors and Com­
missioners changcu their rules far oftener than docs the 
Legisbtnre at present. The truth is, discretionary gm'crn~ 
ment is inconsistent with the existence of regular COllrts 
and traineu lawyers, and, since these must be tolerated, 
the pruper course seems to me Bot to indulge ill vague 
condemnation of legislation, but to discover expedients by 
which its tendency to hamper discretion may be mini­
mised. One of these may be found in the skilful drafting 
of our laws-in confining them as 11111ch as possible to 
the statement of principles and of well-considercd general 
propositions, and in encumbcring them as little as possible 
with detail. Another may be pointcd out in the extensioll 
of the wholesale practice of confel'l'ing by our Acts on 
Local Governments or other authorities the power of making 
rules consistent \\"ith the Act-a power in the exercise of 
which they will be assistetl by the Legislative Department 
under a recent ordet' of His Excellcncy. Last.ly, but 
principally, we may hope to mitigate the inconvcnicnces of 
legislation by the simplificat.ion of our legislative machinery 
as applied to those less mlvallcell parts of the country where 
a large (liscration lllust inevitably be vested in the adminis­
trator, The power of easily altering rules when they chafe, 
and of easily imlcmnifyillg ofilcial::5 whcn they transgress 
rules in good faith, is llrgelltly needed by us in respect of 
the ,,,,iitter t.erritory of India. 

"'\Vhile I admit that the abridgment of cli~cretion by 
writtcn laws is to some extcnt an evil-though. llmlcr the 
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actual circumstances of India, an inevitable evil- [ do not 
admit the proposition which is sometimes advunccll, that 
the Natives of India dislike the abridgmEnt of official dis­
cretion. This assertion seems to me not only unsupported 
by any evidence, but to be contrary to all the probabilities. 
It may be al10wed that in some cases discretionary govern .. 
ment is absolutely necessary; but why should a people, 
which measures religious zeal and personal rank and respect­
ability by rigid adherence to usage and custom, have a 
fancy for rapid changes in the actions of its governors, and 
prefer a regimen of discretion sometimes coming close upon 
caprice to a regimen of law? I do not profes.s to know 
the Natives of this country as ,yell as others, but if they 
are to be jm]ged by their writings, they have no such pre­
ference. The educated youth of India certainly affect a 
dislike of many things which they do not care about, and 
pretend to many tastes which they do not really share; but 
the repugnance which they invariably profess for discre­
tionary government has always seemed to me genuinely 
hearty and sincere. 
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NOTE A.I 

'THE ReligiOl of an Indian Province' (Fortnightly Re .. 
view, Feb. 1, 1872) j 'Our Religiuus Policy ill 1m1ia I 

(FortnightZIj Review, 11pl'il 1, 1872); 'The Religious Situ 
atiol1 in Tuclia' (Fortnightly Review, Aug. I, 1872); 
4' 'Yitc!Jcraft and :N ou-Christian ReLigiolls' (Fortnightly 
Review, April 1, 107:); 'Islam in luelia' (Theo/0.'llcal 
Review, April 1872); 'Jdission:uy Religions' (Fortnightly 
Review, July 1, 1874). 

I take the fol1mving pa~.5ages from the' Borar Gazetteer,' 
edited by Mr. Lyall :-

The cultus of the chlor or cla:3sic IIiuc1il Pantheon 
is only a portion of the popular religion of this country. 
Here in India, marc t.han in any other part of the world, 
uo mon worship most what they understand least. Not 
only do they adore all strange phenomena and incom­
P:'( hensiLlc forces-being driven by inccs::;allt awe of the 
invisible powers to propitiate eyery unusual shape or strik­
ing natural object-but their pantheistic piety leads them 
to invest with a mysterious potentiality the anirnals which 
are most uscful to man, and even the implements of a pro­
fitable trade. The husbanclman adores his cow and his 
plough, the merchant pays devotion to his account-book, the 
writer to his inkstand. The people hu\'(' set up tutelary 
deities without number, who watch over the interests of 
s '1 arate class8s and callillg's, and who al'C served by quecr 
rites peculiar to their shrines. Thcll thoro is an infinite 
army of demigous, martyrs, and saints, of which the Iast­
llamed division is beillg continually recruited by the death, 
in full odour of sanctity, of hermits, ascetics, and even meD 

1 Mr. Lyall's publicatiolls. 
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who hftyc becll noted for private virtues in a worldly career. 
Aml perhaps the most curious section of these canonized 
r;aints conhllls those who have caught the reverent fancy of 
the people by pecn1iar qnalities, by personal deformity, by 
mere olltbnaish strangeness; or who have created a deep 
impression hy some great misfortune of their life or by the 
circnmstances of their (leath. All such striking peculiari­
ties and acci(lcnts seem to be regarded as manifestations o£ 
the ever-actiyc divine energy, and arc honoured accordingly. 
Thus it is not easy to describe in a few pages the creeds and 
forms of' worship wbich prevail even ill one small province 
of India, although in this imperfect sketch nothing is men­
tioned but what is actually practised within Benir. This is 
one of those IH'oyinccs in which the population is tinged 
throughout hy thc strong sediment of ahoriginal races that 
have been absorbed illto the lowest castes at bottom ..... 
Therefore it may be expected that many obscure primeval 
deities owned by the aboriginal liturgies, ann many uncouth 
rnstic divinities sct np by the shcpherds or herdsmen amid 
the melancholy woods, 1vill havc found entry into the Ben1.r 
pantheon. Nevertheless, we have here, on the whole, 0. 

fair aYel'agc ::;amplc of Hinduism, as it cXlsts at this time 
throughout the greater part of India; for we know that. the 
religion varies in different parts of this vast country with 
endless diycr~ity of detail. Vishnu and Shiv a, with their 
more famous illcarnations, are of course recognised and uni~ 
versally hononred by all in Benir. The great holidays and 
fcasts of the religious calendar kept by 'Vesterll India are 
duly observed i and the forms and ceremonies prescribed 
by Rrahmanical OI'dinn.nce nrc gCllcrally the same as through~ 
out l\Iaha.rashtra. The follmvcTs of Shiva are much the 
most numerOllS, especially among the Bralnnans ...... . 

Derar is lioerflliy provided with canollized saints, who 
arc in n dim way supposed to act as intercessors between 
mortals an(l tbe lImeen powers, or at any rate to possess 
tome mystcriuw~ in!"luencc for good and evil: which can be 
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propitiateLl by sacrifice and offering. Pilgrimages arc made 
to the tombs of these saints, for it must be noted that a man 
is always burieu (not burnt) who has deyoteu himself en­
tirely to religious practices, 01' whom tIle gods have marked 
for their o"\vu by some curious und wonderful visitation. 
'Vhen an ascetic, or a man widely renowned for virtue, has 
acquired the name of a sfulllU, or saint, he is often consulted 
much during his Iif~timc, and a few lucky prescriptions or 
prophecies gain hirn a reputation for miracle-working. To 
such an one do all the people round give head, from the 
least to the greatest, saying', as of Simon -Magus, 'This 
man is the great power of God i' he is a visible manifesta­
tion of the divine energy which bis virtue and. self-denial 
have absorbed. The large fairs at 1,Yadnera (Elich pur 
district), Akot, l'o."Tagn,r Tas, and other places, took their 
origin from the annual concourse at the shrines of thc£c 
sadhlls. At Akot the saint is still living; at 1,Yadnera he 
died nearly a century ago, and bis descendants live on the 
pious offerings; at J algaon a crazy vagrant was canonizec1 
two or three years back on grounds which strict people 
consider insufficient. There is no doubt that the Hindu 
religion requires a pope, 01" acknowledged orthodox head, to 
control its wonderful elasticity and receptivity, to keep IIp the 
standard of deities and saints, to keep dmvn their uumoer, 
and generally to prevent superstition from running wild into 
a tangled jungle of polytheism. At present public opinion 
consecrates whom it likes, and the Bnl.hmans arc perfectly 
tolerant of all intruders, though service at these shrines 
may be done by any caste ...... . 

The leading saints of Bcrar disdain any romantic origin. 
They have wrested f)'om the reluctallt gods, by sheer piet y 
and relentless austerity, ~ portion of the diyine thallmatur~ic 
power, and it exhales after their death from the places where 
their bodies were laid. Donations um1 thank-offcrings !llll,l' 

in; E'ndmvments of Iano. and cush userl to be made before 
English rule drew a broad line bCh'lecu religi)n and. 

D D 
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revenue; a handsom~ shrine is Luilt up; a yearly festival i! 
established; and the pious aescendants of the saint usually 
instal themselves as hereditary stewards of the mysteries 
and the temporalities. After th:is manner have the sepul­
chres of Sri A yan Natll J\1aharaj and Hanumant Hao 
S.tdhu become rich and famous in the country round U mark­
her. It has been said that the Hindus worship indifferently 
at l\1ahometan and Hindu tombs, looking only tD wonder­
working sanctity; in fact, the holy man now in the flesh at 
Akot has only taken over the business, as it were, from a 
11ahornetan fakfr, whose disciple he was uuring life; and, 
now that the fakir is dead, Nursing Bawa presides over the 
annual veneration of his slippers ...... . 

It may be conjectured that whenever there has arisen 
among this host of saints and lwrmlts a man who added to 
asceticism and a spiritual kind of life that actiyc intellectual 
originality which impels to the attack of old doctrines and 
the preaching of new ones, then a sect has been founded, 
and a new 1i7ht revealed. And the men who have created 
and confirmed the great l'eliglO11s movements in Hinduism 
are not always left in the humble graac of saints; they are 
discovered to be incarnations of the highest deities; ,,.hile 
the transmission of this divinity to other bodies is sometimes 
pcrpetuatcd. sometimes arrcsted a.t the departure of him who 
first received it. No such great prop}}et has been seen in 
Berar, but the votaries of some famons Indian dissidents 
are numerous. Thls is not the place to discllss their various 
tenets, yet their denominations may be rnenti'.'l1ed. 
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systems of Evidence, 322. Eng­
lish rules in India, 32·(' India. 
testimonY,320. Hearsilvevidenc& 
in India,· 326. Admis~i~n of' irre­
levant testimony, :327 

Experts, legal, employment of, in 
England, in model'll times, 170 

FAMILY, the great source of per­
sonal law, 11. Formation of 

the Patriarchal Family, 15 
Families, leadillg, canses of the ag­

grandisement of, 145 
Feudalism, tendency in the primitive 

Teutollic,.y.~tem towards feudalisUl, 
21. Origin of, ]S~ ]32. In-
fluence of benl'fices, 13:? Th~ 
Munor, ]33. Causes of felldalisa­
tion, 142, 143. Growth of suz.e­
rainut:s, 144. ElellentB of the 
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feudal tlystf'lI1, 146. Systematic 
feudalism, 147. Imp~l'fect feuda­
lisation of India, 158-160. Suf­
fering which accompanied feudaIi­
sation in Europe, 101. Adnn­
tnges which the transition of olle 
form of property to another pro­
duced, IG2. Cultivation of waste 
land in Europe, 162 

Fiction, modern method of, 200 
Freeman, )11'., his identification of 

fragment)! of ancient Teutonie 
society in Switzerland, a 

French codes, elements of Homan 
law in, 350. Restol'ntion oC, after 
the dissolution of Empire, 357 

GAME not strictl.V pl'ivate property 
accoruillg" to Eng-lish law, 142 

Grain-dealer, the, exdt,ded in ludie 
from privileges, 187 

Grass-lands, customs of various 
manors respectilltr, 136 

Grutins, treatise of~ 0.'18 

HEADJIAX of an Indian village, 
office 0£, 122, ]5.'). POWC1' 

wllich he enjoys, 155. Natul'e 
allll origin of the rights claimeu hy 
certain families, IGG 

Hellenic origin of Pl'OgTPS>', 208 
H{'l'eclitary oflices, tl'ndency among 

Teutonic races to, 132 
H(,Tlll€S, the three attributes of the 

gun, lD3 
Hindu law, nature of, 298 
Uistory, the trnth of, 204. Relation 

(If PbiIosophy and Science to, 
265-267. Iutiuence of new me­
thods ou, 268 

nm 
INCLOSURE find Inclosure I\ct.., 

importauce of the hi~tory oj, 8;j 

India, village communities of, ]~ d 

seq. India regarded in England 
[IS uninteresting', 22. Illlportallce 
of the English conq llest and go­
vernment,2:t Ignorance of India 
di"creditable in Englishmf'n, 2:3. 
Gradual disappeamllc8 of Indian 
phenomena, 24. Ignorltnce and 
superstition of Imlian nativo so­
ciety. 20. Influence of ,Vestel'n 
ideas, of 'Physical idea!'!, and of 
Bl·itish dOlllinion, 2G, :!7. Eng­
lish compared with Indian so­
ciety, 56. Inf:lllellt'e of caste, 5G, 
i)7. Infiuellce of English law, '1.1. 
Discovery and recognition of the 
existenco of the Indian village 
community, 10.'3. The Maho­
metan theory of ownership in the 
land, 104. Conditions ot' agricul­
tme in India ail compared witb 
Europe, 108. Common or waste 
lallds in, 120, 131. Peacet'ul cha­
racter of the people of, 124-. Theil 
submi~sion to t11e power of mer-­
cenary armies, 1:24. The' out­
siders' of Intli<lll Yillal::-es, J 27 
Shape Liken by all disputes in, 
1~8. ?llnde of dealing' with a 
newly-aunexed provinee, 149. The 
various lawl settlements and their 
l'eslllts,U9-101. Analogy between 
Teutonic king:.'> and the British 
go,"ernment in India, 1£)1. lIIa­
homeinn assnmptions, 15:? The 
two g-reat Indian schools of opi­
nion respecting- the functionaries 
administering the country, 153. 
rrOpfl'ty recognised by the Eng-­
li~h, 1.)6. Absoluttl ownership, 
157. Companson of Enf!1ish and 
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[ndian Conditions, 159. Structure 
of "illnge communities in India, 
175. Exactions of Oriental sove­
reigns, 170. Questions about rent, 
180,181. lntluence of the carry­
ing trade in India, In7. Dul~ 

ne55 attributed to Indian topicil 
by Englb:hmen, :?O;j. Continental 
sYlllpathy fOl', ::!05. Rdatiou of 
England to, 206. Political re::;ultil 
of Oriental studies, 20D. :hlaterials 
for new science in, 210. The anti· 
quities of A1'Yan institutions due to 
the isolation of the country, 211 
et seq. Coast populations of, 213. 
Ignorance of English idp.as of, 213. 
Characters of the interior of, 214. 
Social state of, 215. The influence 
of religioll and caste iu, 216 ct seq. 
Discussions au ownership, 22:1 
Value of Indian phenomena, 224. 
Modern origin of competition, 2:27. 
Comparative method and custom, 
230. Difficulty of the govem­
ment of, 236. Obstinacy of nati I'e 
prejudice, 236. English influence 
in, 238. Simila:>lity between the 
English and Indian Unirersities, 
2·n. Substitution of clas~ical 

for .ernacular languages in, 2·12. 
Ambition of the natiye student to 
write English, 24,1. Missionaries 
in,246. Indian GMem01ent nnd 
prirate endo-mnents, 2J8. A,"pi­
rations of nati.e students, 2.5:2. 
Kati.e aptitude for law, :?;,)8. In­
tellectual cultinl.tion in, 27:1. 
N'ati.e imaginatioll, 275. Edl1ca~ 

tion and morality in, 2t11. :'Ilethod 
Df teaching in, 28G. Mude of ac­
quiring knowledge, 288. Pl'e~r:nt 
snri past t;:ducation in, 2.39, ~DO. 

lDtercol..t:se between the races, 

JUR 

292. Ancient and modern India 
202. Educated Dati\'~s, 20:3. :\Iinllte 
on the OYer-legislation nttributed 
to the English Government; j80 

Indian Law, sources of, ;11. Custo~ 
mary law, 31. Settlement, 3:2. 
The Record of Rights, 33. Dis­
placement of nath-e by English 
law, 37. Disillay with which 
English law was' regarded, 38. 
~[ode of administering' the IIin~ 
doo coue, .jf)-.:j1. Varieties of 
oati\'e usage, 51, 52. Legisbtion 
of, 205. Law of E\-ideuce, 30::!. 
Indian EYi~lellce Act, 304. Engli,,;h 
rules of law ill, :3:!-!. IIenr,<;uy 
e,idence in, 326. Indian Testi~ 

mOll),,320 
indiuDs, secrecy of tbeir family life, 

114. Their intellectual quick. 
ness, 50 

Instit1ltions, Aryan, antiquities of, 
211 

International Law, Hle undoubted 
pm-ent of, 103. Language of, 351. 
History of, 35:2. Relation of, to 
Homan 11-1 \\', :353 

Ireland, quantity of detail in the 
ancient Irish law,81. The three 
ancient hiuds of rent in, 18G, 
]87 

TUD£A, l~olllan p-overnlllent of, 
-J compared with British go\·ern· 

ment of India, :.?:33-:?3G 
JlU'ispl'udelll'e, chief iunction of 

COlllparative, 3,'1. Julin Austin',:! 
.iews, 4. The comparative aud 
hi"toricalmctllOd", G. Instruction 
which India IllUY yield to thi 
stuuent of hi ~torical j uri:<prudfol 'lCe. 
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Jus Gentium, influence and impor­
tance of the, 103, 194 

1 AIKG, Mr., on discoveries in 
philological i"cience) 2[;3 

Lilmmas lands, 85. Indosures re­
moved Oll Lamm:ts Day. 80 

Land, Record of Rights in, 72. 
Oldest forms (If property in, 76. 
Scarcity of laws as to the tenure 
of, 51. fl'eutonic origin of Eng­
li~h theories of law in, 83. Un­
soundness of the popular theory, 
84. Importance of the history of 
inclosures and inclosllre acts, 85. 
The ancient cultivated portion of 
the domain, and its 'Various names, 
80. Modes of redistributing the 
.,hares, 813. Effect of shifting 
severalties, 87. Great extent of 
the common fields, 88. And of 
the pasturage on baulks of turf, 89. 
Existing baulks, 8D. Vestiges of 
the Mark. 88. 1\1II1'sha11'8 account 
of the ancient state of J~ngland 
quoted, 00-04. The Udal tenures 
of Orkney and Shetland, 94, 05. 
The' Burgess Acres' in the burgh 
ot' Lauder, 95. I\Iahometan theory 
of ownprship in land, 104. Lord 
Cornwallis's settlement of Lower 
Bengal, 105. E~tates in Oudh, 
105. Creation of a pea~:mt pro­
prietary tll1dE'J' prosperolls condi­
tions, 105, 100. ConditiOlls of 
agricultlll'e ill India as compared 
with Europe, 108. Customs of 
re-pal'tit ion of the cultivated lands, 
11~. Common or waste lands in 
India, 1~0, 12] The proce~s of 
fcndalisation,131. Bpnefiees, 1~:? 
The Manorial group, ]33, 134-. 

LAW 

Causes of the growth of suze .. 
l'ainties, ]44. Causes in GermttD 
and Scandinavian cultivating com­
munities leading to inequality of 
property in hllld, 140. Lami set­
tlements in India, 105, 140--52. 
Ancient rule as to the highest 
obtainable rent for the me ofland, 
186. Ancient Irii'lh rents, 186, 
187. Primitive notions as to price, 
187. Rarity of fIllcient transfers 
of land, 188. Competition-rent, 
180. Exchangeableness of, in 
India, !!28 

Languages, substitution of classical 
for vernacular language in India, 
242 

Lauder, the' Burgess Acres' in the 
burgh of, 05, 96. The 'Hill 
parts,' 96 

Law, analysis of a, 66,67. Indian 
conceptions of a, 68. English in­
fluence on legal conception.:>, CO. 
Sources of, in primitive commu­
nities, 110. Tnlining of lawyers, 
256. Popularity of legal studies, 
257. Nat.ive aptitude for, 258. 
Ddinitioll of, 259. Law of Kature 
343. Legal phraseology, 344-
Lallguoge of professiollallawyers, 
345. English technicalities, 347. 
Legal and legislative expre.~sion, 
34~. Irnproyement of 1~('hnical 

language, 340. Interntttionnllaw, 
350. Language of illtelllational 
law,351. l':nglish law ill America, 
359. Coditication,302. !\J eaning 
of codified law, 3GG. Interpreta~ 

tion of written law, 3G9. Illlper~ 

fections of the Statute law attn­
buted to the proceedings of 11f!rlia .. 
ment, ~70. COIlDcil of Statf', 37:::::. 
Legislati.e expression, 37'::. Ro-
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,suIts )f amending bills, 373. Eng­
lish methods of itlterpretation, 
374. Characteristic" of Engli~h 

legislation, 374. Meaning of the 
word' practical,' 376 

Law, Roman, revival of interest in, 
330. Contrasted with Ellg'lish l 

:33] J 335. Heasons for interest in, 
332. Importance of, 333. i\ature 
oL~ 334-. In moral rnd political 
philosophy, 341. Helatioll of, to 
intefDfl.tional law, ;.:\02. Techni­
calities of, mixed up with questions 
of diplomacy, 35-1. Diffusion of, 
355, The lingua franca of univer­
Eal jurispl'udeuce, 361. Associated 
with codification, 362. Difficulties 
of the elements of, 377. Study of, 
in England, 37S. History of, 370. 
Process of, 380. Relation of, to 
Roman intellect, 382 

Loanl"', nature of, in oldest Roman 
contracts, 188, 180 

Louisiana, Code of, 360 
Lubbock, Sir John, on the first ~tf'pS 

of illflnkind towards civilisation, 
16. On markets, 192 

l\rCLE~KAN, Mr., on civilisation, 
ill 16 
Madras, success of the peasfl.llt pro­

prietary of, 105 
Mahometan law, foundation of, 49. 

Its interest fol' the jurist, 49. 
Nature of, 2D8 

Mahometan theory of owner,;hip of 
lalld.l04 

Mahratta bl'igands, their rise af!ainst 
tLe Mahometans, 1:24. Exactions 
of their prillce,~, 170 

)Ianor, origin ftnd fUl'lllntion of tbe, 
133. Autbol'ity of the Lord in 

lIAR 

the Court liaron, 134. 'Tenp. 
mental lands and tbe LOl'd s Do. 
main, 134. nights of the Lord to 
the waste, 135. The 'ligbt of 
avproveruent' aflirilled by the 
Statute of ~lertoll and sJ.bsequent 
statutes, V~5. 1IIouern legal theory 
of the Lord's rigbt ... , 13G. Chall(!t:3 
in the gral's-lands, 1;::5. The 
free holders of Tellemental land 
corl't'spondiog to tbe old villa~e 

cOUlwunity, 137. Settlement of 
villeins, 13,~. The :\IanoriaIColirts, 
130. Encroachments of the Lord, 
141. The )lnnor,ial f!l'OUp better 
suited than the village group for 
bringing wa:ste lands under culti­
,'ation, 104. Cu:otomary tilln:;e, 
1G5 

Manorial Court, Customary power 
Ilftht" 134 

l\lan01'jal courts, the three. l~O 
Manu, Code of, 20. In aueuce of 

BraLminical thporie~ IIp II the; 20. 
Penetrates but little among the 
people oflndia, 3D. IJe,elopment 
of Hindoo law,46. lIlode of ad­
mini8tel'ing it, 40-fH 

Mark, or to'.\'nl:'hip of Teut011ic 
f<-lmiHes, 10. :-;~-d"ll' uf the, 10. 
Ye-t ~es of it ill ElI:!lalJd. II 

l\Iark, the Arable, rirMs aud duties 
of the ancient Teuton,~ re,o;pectillg, 
JU, 80, The ),lark occa8iollully 
shifted, 81. Existence of the 
Arable :'II ark in Englund, 85 

Marlt, the COllimoll, ill ancient Teu· 
tonic Society, right" and duties of 
the, 7f) 

l.Iarkets, oririll of, ]02. Associati0D 
uetween marl,cts and neutrality. 
10:3. Three idells (18 to, ]!);~ 

E;dn'me rule of )larkct Law, ]9:: 
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MAR 

Rule uf Market. Overt, 105. Ten­
dency of decisions of English 
courts towill'ds the law of the 
Market, !f14. Canses which have 
generalised a Hule of the Market, 
ID7 

Marshall, Mr. \V'l his accouut of the 
ancient state of agriculture quoted, 
90-9~ 

Mathematics., pure and mixed, 267 
Maurer, Von, On the law of the Mark 

or Township, 10. On the feudal 
tendency of the plitllitive Teutonic 
system, 21. His inquiry into the 
forms of Teutonic village property, 
summary of his conclusions, 77, 
el seq. 

~redicineJ progress of, 260 
Missiomt.ries in India, 246 
Moral philosophy, schools of, 337. 

Relation of, to juri~pl'ndence, 342 
Marier, Mr., his papel' in 'Sptem 

of Land Tenure in 'Various Coun­
tries,' 78. I1is a('('Qunt of the 
Test.iges of collective property in 
Germany, 78. On the aspects of 
the Teutonic freeman as a lord aud 
as a commoner} 82 

N.·\SSE, Prufessor, on t.he land-law 
of Germany and Eng];md, 11, 

17. Account of his work. 1G8, 
169 

Nature, law of, 3-1;~ 
Ne'utralily, ancient association be­

tween marI(eLs aDd,1£)3 
Nuncomar, fairness of the trial of, 

38 

'OCCUPAXCY' tenants in In­
dia, creation of, 184. l'eriod 

of time rl'quil'ed for determining 
who are, 184 

PRJ 

Orkney Isles, system of the townshiF 
in thE', 10. Sir 'V. Scott on the 
U llul tenure, 04 

Oudh, settlement of estates in, 105. 
Military character gseu to tho 
naturally peaceful population of, 
124 

Ownership, absolute, of the English 
in India, 157~9. Indian discus­
sions on, 222. Ancient joint­
ownership, 220 

pARLIAMENTARY procedure, 
imperfections of the Statuta 

law attributed to, 370 
Pascal's Provincial Letters, 340 
Paterfamilias, the, in ancient Teu­

tonic society, 78. llis authority, 
78. His relations to the other 
heads of families, 79. His autbo-­
rity in the Indian village commu­
nity, 107 

Peasant proprietary in India, esta~ 

blishment and success of the, 105 
Personal Property, Law of, tenden­

cies of, lD4 
Philosophy, relation of history to, 

205 
Police of Indian villages, recognised 

and paid by the British Govern ... 
ment, 125 

Political Economy, the contract of 
hiring and letting i[], 100. The 
proposition which forms the basis 
of, 191. The Market, 102. Cap­
able of scientific Itnalysis and 
measuremellt, 2:32 

'l>ractical,' mefllling of the word, 376 
Price, lOarly history and measure at;. 

ISS 
Prize of ",Var, theoretical right 01 

th e 80\ ereivu to, 142 
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PRO 

Production, primitive tilling com­
munities inellective for, IGG 

Property, collective, m.tive CtJutl'ol 
over testation of, 41. Its impor­
tance, 220. Theory of, 221. In­
dian forms of, 222. Early history 
of, 225 et 158q. Several property 
find civilisation, 2:W 

Pundits, consulted in the courts, 50. 
Charges agaill.st them, 50 

RACE, modern theories of, 14 
Rack-rents in ancient Ireland, 

187. Generally, 187,188. Reason 
why rack-rents do not exi...t in 
some places, 19D 

llaynal's 'Histoil'e Philosophique 
des Illdes,' 213 

Rent, creation and diffi~l\1ties of, in 
India, 180, 181. Ideas of Anglo­
IndiaDs, 182. Customary and 
competition l'ents, 183. Ancient 
rule as to tle highest obta.inable 
rent fur the usa of land, ISG. 
Rack-rents generally, 187, 188. 
Modern origin of the high<-'st 
obtainable rent, 108. The market 
for lanu ill England and Scotland, 
Hm. Reason why rack-rents do 
not exist in sOllie places, 100 

Revenue conrts and offic~.'l's ill India, 
and their duties, 33,34 

Roman Law, period arrived at in, 19. 
TIevival of interest in, 3:30. Con­
trasted with Eugli~h, 3:31-33G. 
Reasons for interest in, 33~. Im­
portance of, 3:~3. Nature of, 334. 
In moral and political philosophy, 
341. Relatiflu of, to international 
law, :J52. Technicalities of, 
mixed up with questions of diplo­
DUlCY, 354. iJiffusion of, :l::;.). 

SUP 

The lingua franca of nni v'~rsnl 
jurisprudence, 361. Associated 
with codification, 3G2. l)ilfi­
culties ot the elemeuts of, 377. 
Study of, in England, 378. His­
tory of, 370. Process of, 380. Re­
lation of, to Roman iutellect, 382 

SANSCllIT, influence of tho study 
of, 208. Political resull:8 of its 

study, 209 
Science, relation of History to, 2G6. 

Effects of scientific method, 2(j9 
Scott, Sir \Valter, hi~ remark" on 

the Udal tenures of Orkney and 
Shetland, O..J-, 05 

Seignory in g-ro~s, 134 
Settlement, Indian, 32. Settlement 

officers and their reports, 32. Re­
eOI'd of nights, and its importnnce, 
33, Settlement in newly-acquired 
pro'Vinces in India, 140. Yariou!;! 
forms of, 150. )Iahometall as­
sumptions, 15:! 

Shetland Isles, systf'lIl of town:"hip 
ill the, 10. Sir \V. 8\.'ott on tho 
Udal tenure of, 94 

Sikhs, exactions of the, 170 
Slavery, generally, predial, nnd 

nnder peasant~, 1G6 
Stephen, Fitzjames, his Law of 

Eddenco Act, 305 
Students of India, a~pirations of, 

25;} 
Sudder cimrts, powerful influence 01 

the Supreme courts m'er tilt', 3~!. 

History of, 43. Appeals to th"m, 
43. JuJge30f the, ·14. Thcil'in­
fluence, 45. Effect of judicial 
COllllllelltnrics on the, 47 

Supreme courts of India nlHl their 
powers,3Q. COl1dellllltl.tiull ... lliclt 
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they bSl"e evcrywher€l received 
~xcept in India, 37, 38. Their 
powerful influence on the SlIdder 
courts, 3D 

Surnames, possible cal1?€S of the f1'e­
qUPllCY of trarlcs as, in England, 
120 

Suzel'ainties, causes of the growth of, 
114 

Switzerland, Mr. Freeman's identifi­
cation of fragmellts of Teutonic 
Society in, 9 

TALUKDARS, settlement of the, 
in Olldh, and its results, 150, 

]5] 

Teut.onicS0ciety, fragments of nrchaic, 
in Switzerland, O. :Enqlliriei'l of 
Von nlillll'er, 9, 77. The Teutonic 
Mark, 10. The' vielis' described 
by Tacitus, 10. Hesemblances of 
Indian village cOllllllunities to 
Teutollic township!!, 12. ACCOtlllt 
of an allcient Teutonic cultivating 
community, 78-82. Tendency 
among the Teutonic race.~ to here­
ditary offices, 132. Cames and 
results of the ng-iIrnndisell,ent of 
leading: families, ] 45 

TCWIl8hips, Tt'utonlc. See ::\Iark 
Trades, hereditary, of' Indi'lll viUa)!cs 

125. rossible causes of the plen­
tifulness and persistence of trades 
II.S Sllwames io Englaml, ]2G 

'Tradition, subject of~ 58. Efft'ct. of, 
in Inaia, 58. Diffel'ent forllls of, 
58,50. Value attached just now 
to traditional law in India,;it) 

Truth, pbYbical, value and pt'r­
IDflllence of, 271, 27:!. Infinity of, 
~73 

VIL 

UDALtennrcs ~f Orkney and Shet. 
land, 94, f),} 

Usury law..", eOect of the repel".l 01 
tIle, ] !II) 

Uni"er.::ities, similarity between the 
EugIi .. h and Imlian, 241. :\Ie­
direval, objects of the student,> of, 
~80 

VIeus, the, described by Tacitus, 
]0 

Village Communities of India, tlleir 
resemblance to Teutonic town­
ships, 12. The land-law of, IS. De­
cay of the village system in Lower 
Bengal, 40, 104, Coincidence of 
the l',),steu18 of' India and Teutonic 
society, GJ, G;2, l-!ight~ and duties, 
67, Heclarations of the council of 
yiIlac'!;! ehlel',;, GS, G9. Djscore!'y 
and reco~mitioll of' the exi,~tE:nr'e of 
the J ndian village cOllllllunity, ] O;}, 
The ~lahoUletan theory uf OWller­
ship, 10..!, Secl'eey· of Indian 
fLll11ily lift', 114, Di::llike uf Eng­
lish criminal law, 115. Leg-i~la­

tmc of the council oC elders, 116, 
]23. Tbili]' customary rull's, 117. 
Oauses of the growth uf ludian 
yillag'es into cltle:!, 111::' 11 f), 
Disputes sometimes decidell by a 
singlc Headman, 12:2. St\bllli~"ion 
of naturally peaceful yillag't'ril to 
the power of merCelHl.ry al'wies, 
124. The Yilla~e community or­
ganised and self-actillg, 1:!;). The 
outsiders, 127, PO'\\'el' of absurp­
tiol} of strang'ers by the CClllillU­

nity, 1~8, Tendency of agrarian 
right.~ to decay, IbO. E!fect of 
the land settlement of Oudh, 150. 
The office of Hef'.dlllllu :::1 nniOill 
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place!!!, 165. Absolute o\>;'nership 
oftlle English, 157-5D. Imperfect 
feudalisation ofILJia, 158-00, The 
communities left to their own way 
by g"reat ]{ing-,..; and lll81'Cennry 
:J.L'mies, 100. The clIlti\'atiug' C01114 

DlIlUit.y as compared 'with the ab~ 
solute property of om own day, 
164. Primitive tilling cOUllllunities 
ineffective for seCUrill!! Produe­
tiOll and Distribution, lOG. State 
of the servile dependeuts of yil­
lagers, WG, Rpasons why Rtrall­

£,(>\'8 cf!a.,ed to be absorbed by 
villagers, 107, IUS. Structure of 
Indian village communities, 175. 
Di\'i!;;ions in the community itself, 
170. Question of the right of 
property within the cOlllUlunity, 
177. Tradition as to rights, 178. 
Origin and difliculties afrent, 180, 
181. Analogy of the holders of 
the higbest rights in India to 
English landowuers in fee simple, 
184. Creation of 'occupancy' 
h'lJ:Lnts, 18-1. Comparison of In­
dian and English forUls of pro­
pt'rtYt Bo. Eviction rarely prac­
"rifled in India, 186 

ZEM 

Vilhge communities in Nortb 
America, organisation of the, 
201 

Village communities, Teutonic, 78 
et seq. 

WASTE, or common lands, tbe 
cultiql.til)n of, demanded by a 

growing- population, lG2 
'Vater rule,~ ill India, laD, no 
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