





















































































































































































































































































































































































































































Against this backdrop, this chapter explores what are the impacts and
implications of these innovative judgments and interference of judiciary in the
affairs of other organs on environmental governance in India. The impact of
judiciary on environmental governance can be studied with respect to different
criteria such as improvement in the environmental quality, implementation of
judicial - directions, and changes in the policy and structural aspects of
environment governance process etc. In this study, however, the impact of
judiciary on environmental governance is limited to the analysis of policy and
structural changes brought in by judiciary through its innovative judgments and
interference in the affairs of other organs for the protection of environment. This
exercise begins by explaining various innovative judgments of the Court and
thereby examining their implications for environmental governance process in
India. Thereafter an attempt has been made to unravel the impact of judicial
mtervention in the affairs of other organs for the protection of environment

through an appraisal of various judicial decisions.

4. 1 Innovative Judgments in Environmental Cases and their Implications

With the intervention of judiciary in environmental governance, a number of
innovative principles have been introduced to resolve issues revolving around
cnvironmental issues. The following section focuses on some of the key

innovative methods to understand their impact on environmental governance.

4.1.1 Right to Environment

The fundamental rights of Indian citizens are specified in Articles 14-32 of the
Indian Constitution such as right to equality, right to freedom, right against
cxploitation, right to freedom of religion, cultural and educational rights and

- e ' ' ‘N hall be
right to constitutional remedies. Article 21 declares that ‘INo person s

deprived of his/her life or personal liberty except according to procedure

established by law’. There are four constitutional provisions that are particularly



directly relevant to protect the fundamental rights of citizens. Under Article 13,
the Supreme Court is granted power to judicially review legislation, so that the
laws inconsistent with the fundamental rights may be held void. In addition,
Article 32 confers on every citizen the court's original jurisdiction for the
cntorcement ot his or her fundamental rights. Through this provision,
mdividuals can approach the court to seek the protection of their fundamental
rights. Article 32 and 226 of the Indian constitution grant wide remedial powers
to the Supreme Court and High Courts in constitutional cases. Specifically,
Article 32 provides that the Supreme Court has the power to issue directions,
orders and writs to entorce fundamental rights of the citizens. Under Article 226,
any atizen can mvoke the High Courts’ jurisdiction for the vindication of
tundamental rights. Article 226 provides the High Courts with the power to issue
writ junisdiction tor the enforcement of fundamental rights. Finally, under Article
36, the Supreme Court has discretionary power to grant special leave to appeal
trom anv judicial order, judgment, or decree in the land thereby providing

another route tor Judicial review.

Mhe carliest understanding of these provisions had been a narrow procedural
one where fundamental rights and other constitutional provisions were
interpreted as procedure established by law. Moreover, inconvenient Supreme
Court decisions on the constitutionality of state action were simply overturned
by amending the constitution until the “basic structure” of the constitution was
declared unalterable!!™ 1t was in 1978 that the Supreme Court breathed substan-
tive life into Article 21 by subjecting state action interfering with life or liberty to
a test of reasonableness; requiring not only that the procedures be authorized by
law, but that they are "right, just and fair”.V4 This transformation has paved the

way for a substantive reinterpretation of constitutional and legal guarantees and

MAK Gopalan v. Union of India, AIR 1950 5C 27
14 Maneka Gandhi v, Union of Inda, AIR 1978 SC 597
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positive judicial intervention. The former Chief Justice of the Supreme Court,
Jusitce P.N.Bhagwati, has made quite clear his rejection of the "bureaucratic
tradition” ot mechanical and ryle-bound adjudication. He has suggested that
positivism Is a mvth, "deliberately constructed to insulate judges against
Vulnerability to public criticism, and to preserve their image of neutrality. It also
helps judges to escape accountability for what they decide, because they can
alwavs plead helplessness. In interpreting the Constitution, the Supreme Court is
neither bound by doctrines of literal meaning or original intent, nor constrained
to read into it only tormal rights and liberties. Instead, the text can be read as one
which 15 “vibrant with a socio-economic ideology geared to the goal of social
justice” and can be infused with principles that transcend mere formal equality,

and transtorm legal rights into positive social entitlements!!5”.

Anaccount of the iterpretation of right to environment as a part of fundamental
right to life would illustrate the efforts of judiciary to give substantive meaning
to existing tundamental rights. This process of substantive interpretation of
fundamental rights in environmental cases has started in the Ratlam Municipal
and Dehradun Lime Stone Quarryving cases. In the former case, the judiciary has
upheld that public nuisance is a challenge to the social justice component of the
rule of law. A responsible Municipal Council constituted for the precise purpose
of preserving public health and providing basic amenity of public conveniences
cannot avoid its principal duty by pleading financial inability. Decency and
dignity are non-negotiable facets of human rights and are a first charge on local
sclf-governing bodies. Likewise, in the latter case, the apex Court has made it
clear that economic growth cannot be achieved at the cost of environmental
destruction and peoples’ right to healthy environment. Through an expansive

reading of fundamental rights, informed by a commitment to the (non-

" Bhagwati, P.N. The Times of India,2] September 1986
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enforceable) social welfare objectives of the Directive Principles, the court has

sought to read substance into otherwise formal guarantees!!é,

In the Doon Valley case, concerning mining environment, the apex court has
mterpreted Article 21 to include the right to live in healthy environment with
nunimum: disturbance of ecological balance and without avoidable hazard to
them and to their cattle, house and agricultural land and undue affection of air,
water and environment. It is submitted by the Court that the vague words would
LIve extensive excuses to the unconcerned authorities to restrict the scope of the
right. But the present exercise descrves appreciation as it includes other
components of environment. This exercise has been further emphasized in the
Ganga water pollution case by Justice Venketaramiah, who has extended the
tigrht to life to imclude the right to defend the human environment for the present
and future generation. The polluted environment makes the environment
unhealthy, affocting the public health. It is this aspect which attracted the
attention of the Supreme Court also in the Consumer Education case:V’. The
petitioner has approached the court against pollution caused by the asbestos
industries. The asbestos dust has a far reaching adverse impact on the life of
people. The court, supporting a long list of cases decided by it on the earlier

occasions, has taken the stand that the right to good health is an integral facet of

meaningful right to live.

'~ Article 37 slates that the provisions contained in Part [V are not enforceabl'e by ang.;lc(;urglbut ?Eje
principles therein [aid down are fundamental in the governance of.the country.fThoubgl : e 1 Jrecu:e[*
Principles are not enforceable, the courts consistently use the.m to interpret 9':1 c”}‘i” ¢ fundamen a‘
nghts (to the extent of reading them into fundamental rlghts}, t_o gr_ounl t e;r .1tssTulmpt|lo_n se
jurisdiction over regulatory matters, and to suppo.rt the l:ElTI.E‘dlal strategies tu;x a {])P... 'u?Dr‘c m:,
ol Directive Principles is particularly apparent 111‘env1r0nmental cases.AT e fre exanf irec 1::1
Principles are 39-A (State to provide free legal aid) and 48-A and 51-A (g) for environmen

improvement and protection. ' )
nz Eonsumer Education and Research Forum v. Union of India, AIR 2001 5C 1948
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In M.C. Mehta v. Union of Indial® the Supreme Court has accepted that
environmental pollution and industrial hazards are not only potental civil torts,
but also violations of fundamental rights, redressable directly by the Supreme
Court through a public interest petition!®. In this case, the court has taken the
opportunity to forge a doctrine of absolute liability with respect to hazardous
operations, unrestricted by the traditional qualifications and exceptions that
have grown about the common law rule in Rylands v Fletcher. The Court has rea-
soned that injuries to workers and others caused even by necessary industries
are part of the social cost of development and should not be borne by the
victims. The decision of the court has made the polluter not only to pay
compensation to the victims affected bv the pollution but also to pay for the
environmental damage resutting therein. In this way, through the interpretation
of Article 21, the court has sought to convert formal guarantees into positive

human rights.

The above judicial interpretations in expanding the meaning of right to life have
brought new dimensions not only in the environmental jurisprudence but also in
the human rights discourse in India. The recognition of right to environment as a
part of fundamental right to life has made strong impact in the adjudication of
environmental cases throughout the period from 1980 to 2000. Through its
interpretation, the Supreme Court has provided a space for fundamental right to
live in a healthy environment in the Constitution that would otherwise not have
merited sufficient attention. It also has made an impact in the subsequent

environmental policy of the state. For example, the National Environmental

e M.C. Mehta v. Union of India, AIR 1987 SC 1086, the Court declined to determine w.hether or 11otfthe
defendant in this case was sufficiently under governmeut control to be an authority and therefore

susceptible to constitutional control. _ o
Y The infringement of the right must be gross and patent and either such infringements should be

- i ear
on a targe scale affecting the fundamental rights of a large pumber of persons c.)lrl 1.t should.al;lw}’x a
unjust or unduly harsh or oppressive on account of their povgrly or disability or goctllel _\Ml
economically disadvantaged position to require such persons to initiate and pursue action in the ¢

courts {AIR 1987 5SC 1091)
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Policy of 2006 recognises right to environment as a part of the fundamental right
to lite. Further, the expansion of right to life has paved the way for the social and
cenvironmental activists to invoke Article 32 for constitutional remedies if there is

fll]}.' thl'('ﬂt ko th{‘ indi\'idual's rlght to enioy a healthy en‘»’irﬂnment and quallt’y O‘f

lite

4.1.2 Procedural Changes

The process of judicial intervention in governance issues in general and in
vnvirenmental governance in particular has witnessed a number of procedural
changes, cach of which seems to be contrary to the traditional legalist
understanding of the judicial function. First, it includes entertaining petitions for
the protectson ot environment by the third party. The traditional understanding
of Iitigation requires that the participants have some real interest to promote in
order that truth will effectively be revealed through adversarial proceedings. The
narrow approach to standing has been justified further by floodgate arguments,
the desire to exclude third parties and the unwillingness or inability of the courts
to adjudicate on matters that are best left to the discretion of policy makers,

attornevs general, and other administrative agencies to ensure public interest.

However, in the post-emergency period, in 1976 the Indian Supreme Court de-
clared that “where a wrong against community interest is done, the principle of
locees standy will not alwavs be a pre-requisite to draw the attention of judiciary
against public body for their failure in discharging constitutional duties. Locus
standt has a larger ambit in current legal semantics than the accepted, indi-
vidualist jurisprudence of old'?*. Since that time the Indian approach to PIL has
extended the rules of standing to the point that they may be said to have ceased
to present any real obstacle to the public interest litigant. Public interest litigation

has been initiated by individuals on behalf of other individuals and groups, by

2 Maharaj Singh v. Uttar Pradesh, AIR 1976 SC 3602
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academics, journalists and by many social action organizations to protect

ditferent socio-ecconomic and political issues including environmental issues.

As a result, a number of cases on environmental issues are available. Right from
the Dehradoon lime stone quarryving case to the NBA v. Union of India case,
there are a plethora of environmental cases like the Gan ga Water Pollution, Delhi
Vehicular Pollution, Oleum Gas Leak, Tehri Dam Case, Coastal Management
case, etc.. which have come to the judiciary through PIL. In many cases, the
Court has held that anv degradation of environmental conditions should be
actionable by the community at large or by anv interested member of the
communitv!=L The Court has ruled that any member of the public having
sutficient interest mav be allowed to initiate the legal process in order to assert
diftused and mieta-individual rights in environmental problems.It has been
found that out of 104 environmental cases in the Supreme Court of India, 54
cases are filed by individuals who are not directly affected parties in all cases and
28 petitions are tiled by NGOs on behalf of the affected parties. This suggests that
the relaxation of PIL has enabled those people who have access to information
and cxpertise knowledge to convince the courts about the environmental

problems to make an attempt to ensure a healthy environment to citizens.

Second, the Supreme Court has also shown a willingness to alter the rules of the
game wherever necessary to entertain environmental cases. Actions have been
commenced not only by way of formal petition, but also by way of letters
addressed to the court or a judge who has chosen to treat it as a petition. For
example, in 1983 Justice P.N.Bhagwati received a letter from the NGO namely
Rural Litigation and Entitlement Kendra, alleging unauthorised and illegal
mining in the Dehradun area, which adversely affected the ecology of the region

and caused cnvironmental damage. Based on RLEK's letter, he accepted the

121 RLLEK v. State of Uttar Pradesh, AIR SC 1985 632
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letter as a writ petition under Article 32 of the Constitution and thereby issued a
notice to the respondents (AIR SC 653). The most important procedural change to
entertain petition and direct the implementing agencies to protect and improve
the environment was found in the News Item "Hindustan Times” v. CPCB.
I'here was a newspaper report on environmental problems, which had prompted
the Court to take swo motn action against the polluter and to protect the
environment. In the News Item Hindustan Times v. CPCB case, where the
pollution of river Yamuna continued even after the orders of the apex court, the
Supreme Court paid attention towards the irresponsive authorities and held that
they were also responsible for allowing continuous illegal operation of such
industries in the city of Delhi. Therefore, it directed the Chief Secretary, Delhi
Administration to hold an enquiry and fix responsibility of the officers/ officials

who had been wholly negligent in the performance of their statutory duties.

the Supreme Court has also used its discretionary power by directing orders to a
number of polluters through a single petition. For example, where there are a
wide variety of oftenders, the court has chosen to treat a particular case as a rep-
resentative action and issued orders binding on the entire class. In one case
concerning massive pollution of the river Ganga, the court has published notices
I the newspaper drawing the litigation to the attention of all concerned
imdustries and m unicipal authorities inviting them to enter an appearance’Z. In
this case, the petition was filed against the Kanpur tanneries and Kanpur
Municipal Council to stop polluting the river Ganga. The Court, however, asked
all the industrialists and the Municipal Corporations and the town Municipal
Councils having jurisdiction over the areas through which the river flows in
India to appear before the Court. These parties were also asked to show cause as
to why directions should not be issued to them as appealed by the petitioner

asking them not to allow the trade effluents and sewage into the river Ganga

122 M1 C Mohta v. Union of India (1987) 4 SCC 463
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without treating them before discharging them into the river. Similarly, in 1995,
LN Godavarman Thirumulpad filed a writ petition with the Supreme Court of
India to protect the Nilgiris forest land from deforestation by illegal timber
operations. The Supreme Court expanded the Godavarman case from a matter of

ceasing, illegal operations in one forest into a reformation of the entire country’s

torest p(\li(\,

The most important positive implication of allowing the third party to appeal
before the court on behalf of the affected party due to environmental degradation
i~ the Court’s attempt to bring justice to the door step of the common mass.
Recourse to judicial proceedings is a costly exercise for those who suffer
substantial injuries from environmental pollution. Even if the aggrieved party
tahus recourse to judicial proceedings, the court may only settle disputes
between the complaint and the polluter, and the rights of other aggrieved
persons remain unsettled. Judicial remedies for environmental maladies would
have etfective results only if the remedies benefit those who are not parties to the
htigation. By entertaining petitions on behalf of poor and disadvantaged sections
of the society, from different NGOs and public spirited people, the court has
tricd to ensure the rights of people in terms of deciding compensation and
providing other remedies to the affected people. The procedural changes have
also an important bearing on inanimate objects, which are sometimes parties in
litigation. The voice of the inanimate object has been represented by concerned
NGOs and environmental activists through the instrument of PIL. The polluter

has been asked to pav for the damage done to the natural objects and restore the

environment to its natural positlon.

Third, it has also made the decision-making process more participatory as the
Supreme Court has provided a right platform for the NGOs, Civil Society groups

and other legal communities concerned for environment, to draw the attention of
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judiciary whenever there are environmental problems in the country. By taking
on board the citizens’ concern about an inactive or indifferent legislature and
executive. the Supreme Court has provided the platform for the civil society
groups o engage as active participants in the scheme for protecting the
cavironment and ensuring individual right to a healthy environment. As a
result, in a number of cases civil society groups have put forward different views
on development activities such as the socio-cultural and environmental impact of
development policy in the  environmental dcecision-making  process. The
mcreasing attention paid by judiciary to environmental issues has also brought
awareness about environmental issues across the legal community who was
hitherto pre-occupied with traditional legal issues only and was least concerned

abuut issues revolving around environmental problems.

Notwithstanding the above progressive implications for liberalizing the principle
of locus starudi, certain practical difficulties and constraints have emerged in
recent vears from judicial intervention in dealing with environmental cases. A
survey of the environmental cases suggests that with the liberalization of the
tacus standr principle, there has been a flurry of PILs on environmental issues.
This expansive approach towards standing has put pressure on the court to
develop theories of justiciability by which issues that are unsuitable to resolution
by litigation could be winnowed out. Perhaps of more immediate consequence,
the relaxed test of standing and the expedited fashion in which cases could be
brought in public interest matters put enormous strains on already extremely
scarce judicial resources (Rosencranz, Boenig and Dutta, 2007). Importantly, a
permanent PIL cell has now been established in the Supreme Court to act as an
imitial filter for applications. However, this PIL cell does not have experts to
scrutinize whether environmental cases are supported with all necessary

documents and other scientific and technical details or not. At the same time, the
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problem of backlogs and delays remains a serious concern and appears to

underhie a recent retrenchment in PPIL matters.

Another immediate concern is the increasing number of cases on environmental
issues that have come to judiciary in the name of public interest but are found to
be frivolous in reality. The Supreme Court has itself recognized and articulated
these concerns periodically. Many of the environmental cases that have appeared
betore the apex court by way of PIL are highly technical, involving complex
questions of policv-making, financial support for development projects, and
industrial development. In the absence of proper guidelines to entertain or reject
PILs, there is every possibility that frivolous cases may get a chance and genuine
cases mayv not be able to draw the attention of judiciary. As Justice Khalid has
remarked inoan environmental litigation case, PIL is now a firmly established
part of Indian law, but "one is led to believe that it poses a threat to courts and
pubhc alike Such cases are now filed without any rhyme or reason!?'”. He has
evpressed hus concern in the fact that the courts are becoming flooded with PIL
matters and that other areas of judicial operation are consequently suffering.
Calling for clear guidelines, he has suggested that PIL might be limited to cases

of ‘gross violations' where the conscience of the court was shocked.

4.1.3 Remedial Flexibility

In resolving environmental disputes the Supreme Court has also gone beyond
the usual remedies of fiabeas corpus, mandamus, prohibition, quo warranto and
certiorar?) ™, The court has not restricted its remedial power to these traditional
orders and has insisted on a flexible interpretation of their inherent power to do

justice. For example, in the Oleum Gas leak case, the Supreme Court first

12%achidanand Pandey v State of West Bengal AIR 1987 SC 1]_09 ) ) :
12 Article 32 of Indian Constitution provides remedies for enforcement of fundamental rights In appeal to

Supreme Caurl by citizens, the Supreme Court shall have power to issue directions or orders or writs,

including writs in the nature of habeas corpies, mandimines, prolbuion, que warraitio and certeorari, whichever

may be appropriate, for the enforcement of any of the rights conferred by Part [1].
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expanded the scope of Article 21 by extending it to a private company and

reversed a century old judgment on liability. The court ruled that when an
enterprise is engaged in a hazardous or inherently dangerous activity, it owes a
dutv to the workers and local people that no harm results. The enterprise is
under an ebligation to follow the highest standards of safety. In case any harm
results on account of such activity of the enterprise, it must be absolutely liable to
compensate tor the harm and it cannot get away by claiming to have taken
reasonable care. The court further ruled that the compensation should be
correlated with the magnitude and capacity to pay. The larger and more
prosperous the enterprise, the greater must be the amount of compensation. This
principle applies to the state enterprise as well as other enterprises. In cases of
personal mpurnies!> the court has refused to limit the victim to the usual civil
process. Petitions are allowed directly to the Supreme Court under Article 31 and

damages have been awarded to compensate the victim and deter the wrongdoer.

The remedial flexibility has become part of environmental jurisprudence in
subsequent cases where the Court has asked the polluter, especially private
partics to pav the damage done to the environment and to the people affected by
its activities. For example, in the Vellore Industrial Pollution case, Patancheru
Industrial Pollution case, Coastal Management Case etc., the Court has directed
the Central Government to collect the compensation from the polluter for the
damage done to the environment and to the affected people. The Court’s idea of
compensating the affected party, who are in many cases poor and disadvantaged

soctions of the society, has reinforced the principle of social justice and equality

in the preservation of environment.

125 M.C. Mehta v. Union of India, A.LR. 1987 5.C. 1086
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4.1.4 Spot Visit

The most important innovative method in resolving environmental dispute has
been found in judges’ personal interest to have first-hand information through
spot visits to understand the nature of environmental problem and the issues
revolving around it In the Ratlam Municipal v. Vardhicahnd case, before
arriving at any decision, Justice V.R Krishna Iyer visited the Ratlam town and
assessed  the problem!? and then asked the Ratlam Municipality to take
appropriate measures to construct proper drainage system in the city. Similarly,
in the Doon Valley case, Justice P.N.Bhagwati'?? visited the area and found that
the environmental litigation involved certain complex issues including the rights
of the workers, traders and fragile ecology of the area. He then appointed an
mdependent committee to assess the problem and based on the recommendation
ot this committee, the judiciary directed the state government of Uttar Pradesh to
close down certain mining units which were illegally operating and allowed
other mining units to operate onlv with certain conditions to ensure the
protection of environment. In the Narmada Dam case, the visit of Justice
S.P.Bharucha to the dam site also made a difference in the outcome of the case. In
his dissent judgement, Justice S.P.Bharucha expressed dissatisfaction with the

rchabilitation process and the way environmental clearance was given to

construct the dam in the river valley.

The spot visit of judges has had enabled them to assess the environmental
problem  from  different perspectives involving  socio-economic and
environmental issucs and hence the decisions given by these judges has had
made a difference in the outcome of the case. However, most of the judges share
the view that it is neither feasible nor possible for them to make spot visit to

arrive at the decision always. Therefore, the innovative method to arrive at the

12 [nterview with Justice Krishna lyer
127 Interview with Justice PN .Bhagwati
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decision through spot visit has become part of individual interest of judges

rather than a serious phenomenon in the decision-making process.

4.1.5 Evolution of Environmental Principles and Doctrines

The Supreme Court of India, while administering environmental justice, has
evolved certam principles and doctrines within and at times outside the
framuework of the existing environmental law. Environmental principles, such as
pelluters” pav principle, precautionary principle and public trust doctrine have
Peen adopted by the apes court inits concern to protect the environment from
turther degradation and improve the same. It is important to note that these
prnciples had been developed in - various international agreements and
conterences o prevent further environmental degradation and protect the

cnvironment.

Drawing inference from these agreements, the Supreme Court of India has
applied various principles to resolve environmental disputes. For example, the
Polluter Pavs Principle!™ was adverted by the Supreme Court of India in the
Indhian Council for Envire-tegal Action vs. Union of India. Giving the judgement,
the Judges held that “we are of the opinion that any principle evolved in this
behalf should be simple, practical and suited to the conditions obtaining in this
country. Once the activity carried on is hazardous or inherently dangerous, the
palluter carrying on such activity is iable to make good the loss caused to any
other affected party by polluter’s activity irrespective of the fact whether the
polluter took reasonable care while carrying on his activity”. Under this
principle, the polluter is responsible for compensating and repairing the damage

caused by his omission. In the case of Vellore Citizens’ Welfare Forum vs. Union

1 [he Palluter Pays Principle is a principle where the polluting party pays.l'm the dFamage dpne to t‘he
natural environment This principle was first adopted al international level in the 1972 Organisation for

I ic Caoperation and Development Council Recommendabon on Guiding Principles concerning the
onamic Cao

International Aspects of Environmental Policies.

150



of India, the Supreme Court has stated that “the ‘Polluter Pays Principle’ means
that “the absolute liability for harm to the environment extends not only to
compensate the victims of the pollution but also the cost of restoring the
cnvironmental degradation. Remediation of the damaged environment is part of
the process of “Sustainable Development’ and as such the polluter is liable to pay
the cost to the individual sufferers as well as the cost of reversing the damaged

ccology”

This principle of compensating, the victim as well as the environment is laid
down i Section: 3 of the National Environment Tribunal Act, 1995 Section 31,
as already stated, refers to the compensation payable and it would be as per the
heads specified in the Schedule. The Schedule contains items (a) to (n) out of
which items (a} to (e) relate to the individual affected by the polluter while items
() to (n) relate to the environmental damage, including that to the flora and
fauna. The Court ordered the Central Government to establish an authority to
deal with the situation created by the tanneries and other polluting industries in
the State of Tanul Nadu. This authority should implement the polluter pays
principle, and identifv the loss to  the ecology/environment; and
individuals/families who have suffered because of the pollution, and then
determine  the compensation to reverse this environmental damage and
compensate those who have suffered from the pollution. The Collector/District
Magistrates shall collect and disburse this money. This is the quintessence of the
polluter pays principle. Absolute liability of the hazardous and inherently
dangerous industry is the high-water mark of the development of polluter pays
principle. [n this way, “polluter pays” rule as interpreted by the judiciary has

been recognized as a fundamental objective of government policy to prevent and

control pollution.

151



Drawing inference  from  the  international agreements relating to the
precautionary principle'?, the Supreme Court of India, in the case of Vellore
(Citizens’ Welfare Forum vs. Union of India, has referred to the precautionary
principle and thereby declared it to be a part of the customary law in India. In
this case, the court has confronted with the problem on the one hand, to handle
the matter relating to mdustrial pollution caused by large number of tanneries,
Jdischarging untreated trade effluents in the agricultural fields, open lands and
water wayvs; and on the other, to save the environment from further degradation.
In order to balance the scale in such a complicated and techno-science matter, the
court has looked to the international efforts made in this regard. The Court has
viewed the important developments from 1972 to 1992 wherein the traditional
concept that development and ecology are opposed to each other has been

gradually replaced by the concept of sustainable development,

One ot the salient principles or what the court calls the essential feature of
sustainable development is the Precautionary Principle. In the context of
municipal taw, according to the court, it means three things: Oue, environmental
measures to be taken by the state or other authorities must be such that it
anticipates, prevents and attacks the causes of environmental degradation. Tu,
if there are threats of serious and irreversible damage then any lack of sctentific
certainty should not be used as a reason for postponing measures to prevent
environmental degradation. And third, the onus of proof shall be on the actor or

the developer/ industrialist to show that his action is environmentally benign.

< An underlyving mrandate of the precavhionary principle is that, 1n the face of 5::"1911!61( uncf'frllamr}r,halbp_talrr}.
should refrain trom actions that might harm the environment. and .llldt those wha c‘}ppos'e this !Jrl() :1 |d|0tn
have the burden of proof for assuring the safety of the pru[..woseg{ action. T]1e precautlflgar)s}urtrncup.ieth_a t]l:
origin in the mid-1980s from the German \"orsorgeprln.mp. .T hf? de_clsmns adoptelc] \ Et('\ Ts V:» [m h
North Sea Ministerial Conference mark the first use .Of thl‘s principle In internationa ‘av.. ;p lPCl tre te"r(::\ze[
15 made to it in the 1984 Bremen Ministerial Declaratl'on of the International Confgren_u.legn tfe r(‘} ec; io o
North Sea, the 1987 london Ministerial Declaratlofl af the Seczond Internationa . mllverfm:gnoorf e
Protection of the North Sea, the 1990 Hague Declaration of the Third Cm}terer;n: o;l_ lfh 520 ecti

North Sea and the 1995 Declaration of the Fourth Conference on the Pratection of the Nor a.



The Supreme Court has tried to locate the precautionary principle in the
provisions of the Constitution. For example, Article 21 guarantees the protection
of life and personal liberty. Similar are the provisions of Articles 48A and 51A
(): one imposes obligation on the state to protect and improve the environment
and the second provides for one of the fundamental duties of the citizens to
protect and improve the environment. Apart from these, according to the apex
court, the environmental laws have also recognized the aforesaid principle. In
view of this constitutional and statutory position, the Supreme Court concludes
that the principle has become a part of the Indian environmental law. In view of
this position, the Supreme Court has gone ahead and has directed that an
authority: be appointed under Section 3 of the Environment Act to implement
this principle. Thus, the Vellore industrial pollution case was the starting point in

this direction.

The precautionary principle had also been emphasized in the M.C.Mehta case!™
where the historical monument, the Taj Mahal, received a severe attack of
pollution by the industrial activities around it. The Supreme Court, applying this
principle, has taken the stand that the pollution has to be eliminated at any cost,
and that no chance could be taken when human life apart from the preservation
of such a prestigious monument is involved. In view of this, the court has issued
necessary divections to the industries polluting the environment in and around

the Taj Mahal. The M.V .Nayudu case'! is another example which supports the

stand that the precautionary principle has become the law of the land and the

courts do not have to wait for its universal acceptance or 1ts implementation

through the municipal law.

10 M.C Mehta v Union of India, AIR 1997 5C 734
FEAMV Navudu v, ADPPCB, AIR 1999 5C 812
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To further justify and perhaps extract the state initiative to conserve natural
resources, the Court enunciated the doctrine of "public trust’ thereby obligating
conservation by the state. The "public trust’ doctrine has been referred to by the
Supreme Court in M.C. Mehta v. Kamal Nath: 1997 (1) SCC 388. The doctrine
extends to natural resources such as rivers, forests, sea shores, air etc., for the
purpose of protecting the eco-system. The State holds the natural resources as a
trustee and cannot commit breach of trust. In the above case, the State’s order for
grant of a lease to a motel located on the bank of the river Beas, which resulted in
the Motel intertening with the natural flow of the water, has been quashed and
the public company which got the lease has been directed to compensate the cost

of restitution of environment and ecology in the area.

Unfortunately, most of the above innovative principles borrwowing from
international  agreements by the judiciary  have neither been followed
consistently nor been institutionalized to make a long term impact on the
environmental governance process. For example, the precautionary principle has
not been applicd mn the Tehri Dam case where the petitioner as well as the
Environmental Appraisal committee of the Government expressed concern about
the safety of the dam. As far as the Court’s emphasis on polluters pay principle is
concerned, it has not been able to control pollution, especially created by the big
enterprise rather provided an instrument to the polluter to pay and pollute. The

Court has failed to assess the utility of the application of the principle in the

[ndian context.

4.1.6 Independent Expert Committee

Recognising its limitation on complex issues like environment, the judiciary has

been secking the help of scientific and technical committee mn a number of
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environmental cases. In the Doon Valley case,!32 the court required information
on whether indiscriminate mining, continued under a legally valid license, had
any adverse impact on the ecology. Several committees, consisting of experts,
were appomted to examine the question. On the basis of their reports, certain
miung, operations were ordered to be closed immediately, and others in a
phased manner. Similarly, in Tarun Bharat Sangh, Alwar v. Union of India,* the
Supreme Court appomted a committee to oversee compliance of notifications
and orders, aswell as to identify the limits of the protected area in a reserved
forest. In the Sludye case, '™ the court relied on the reports of experts from the
Ministry of Fnvironment and Forests, the State Pollution Control Board, and
NEERL in order to determine whether the waste left behind by the chemical
mdustries had an adverse impact upon the health of the villagers or not, and
thereby to tin absolute liability on such rogue industries for the damage caused.
In S Jagannath v. Union of India,"® intensive and semi-intensive aquaculture,
were declared to be environmentally harmful by the court, on the basis of studies
by the Central Poliution Control Board, the experts and the expert committees at
the national and international levels. In Godavarman Thirmulkpad,'* the court
ashed the state government and the Central government to appoint committees

to study several problems, and to oversee implementation of orders relating to

forest protection.

These and other expert committees in different environmental cases show the

anxicty of the court in arriving at a clear and objective assessment of the

situation, where challenges and counter challenges relating to pollution potential

of an industry are made. The judicial technique of appointing committees and

commissions and referring matters to expert bodies is ingenious, as these result

FYOAIR 1985 SC 652
PUAIR 1992 SC 514
AR 1996 SC 1446
AIR 1997 SC 811
AR 1997 SC 1228
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in more light being shed on areas of environmental and ecological knowledge.
The feedback helps courts substantially to arrive at conclusions and to issue

appropriate orders.

There are, however, certain problems with expert committees’ report and the
way thev have been used at the discretion of the Supreme Court. Much
environmental decisions of the Supreme Court are developed and sustained by
the scientific community. Scientists engage with law when they give evidence to
Court, collect data on the state of the environment, develop sampling techniques
and make predictions for the purpose of environmental assessments. This crucial
contribution from scientists gives environmental law its distinctive flavour,

Unlike other areas it is not developed primarily by the accidents of litigation.

The relationship between scientific knowledge, policy and law is complex and
changing. Law relies on science for its legitimacy. In practice, much
environmental law operates in conditions of scientific uncertainty and hence may
struggle for legitimacy. While the advances in science and technology in the last
few decades have been extraordinary, the fact remains that in certain areas
concerning environment, where the data play a crucial role, the results of
experiments conducted by scientific institutions have remained tentative. The
results arc accurate in proportion to the accuracy of data and to the extent that
experiment by use of technology has been able to eliminate all chances of
inaccurate conclusions. It is stated that “faced with the growing complexity and
globality of ecological phenomenon, science has ceased to be omnipotent. Strictly
speaking, it is no longer possible to have so-called technical standards that
express the facts in a definitive manner. Complete scientific certainty is the
exception, rather than the norm” (Sadeleer, 2002). The U.S. Supreme Court, in its

landmark judgment in Daubert vs. Merrel Dow Pharmaceuticals Inc (1993} 113
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Sct. 2786, while referring to the different goals of science and law in the
ascertainment of truth observed that “there are important differences between
the quest tor truth in the court-room and the quest for truth in the laboratory.

Scientific conclusions are subject to perpetual revision. Law, on the other hand,

must resolve disputes finally and quickiy.”

On the same lines, Mr. Brian Wyne (1992) states in his article “Uncertainty and
Environmental hearing” that “Uncertainty, resulting from inadequate data,
ignorance and indeterminacy, is an inherent part of science.” Uncertainty
becomes a problem when scientific knowledge is institutionalized in policy-
making or used as a basis for decision-making by agencies and Courts. Scientists
may refine, modifv or discard variables or models when more information is
available. However, agencies and courts must make choices based on existing
scientific knowledge. In addition, agency decision-making evidence is generally
presented in a scientific form that cannot be easily tested. Therefore,
inadequacies in the record due to uncertainty or insufficient knowledge may not

be properly considered. (Barton, 1998).

The survev of the above views reveals that the opinions as to science which may
be placed before the Court keep the Judge always guessing whether to accept the

fears expressed by an affected party or to accept the assurances given by a

polluter.

: e . . . . ,
In an carlier case, namely, Vincent v, Union of India!*’, a direction was sought in

public interest, for banning import, manufacture, sale and distribution of certain
drugs as recommended by the Drugs Consultative Committee. In this case the

Supreme Court of India did not think of referring the matter to an independent

scientific body but felt compelled to accept the Committee’s Report. It said:

7 Vipcent v. Union of India, AIR 1987 SC 990



“Having regard to the magnitude, complexity and technical nature of the
enguiry mvolved in the matter and keeping in view the far reaching implications
of the total ban of certain medicines for which the petitioner has prayed, we must
at the outset clearly indicate that a judicial proceeding of the nature initated is
not an appropriate one for determination of such matters.” The Court felt that
once the experts approved or disapproved the drugs, the Court would not go

into the correctess of their decision,

But. in a later case, the Supreme Court made an effort to refer the issues to an
independent committee of experts. In A P. Pollution Control Board v. M.V,
Navudu case, ™ the Court proceeded to have the claims of the party tested by
experts. There the question was whether the industry was a hazardous one and
whuther in case it became operational, the chemical ingredients produced would
sooner or later percolate into the substratum of the carth, gets mixed up with the
underground waters which flow into huge lakes which are the main sources of
drinking water to two metro cities namelv Secuderabad and Hyderabad. The
mdustry filed a report of an expert which was accepted by the appellate
authority constituted under Sec. 28 of the Water Act, 1974 manned by a retired
High Court fudge. The High Court based on the decision of a single scientist
produced by the industry, came to the conclusion that if the industry became
aperational, it would not pose any hazard to the drinking water. This decision
was affirmed by the High Court in writ jurisdiction under Art 226 of the
Constitution of India. The High Court too simply went by the opinion of the

expert scientist produced by the industry.

But the Supreme Court felt that the opinion of the scientist was not tested or
scrutinized by any expert body and therefore required to be thoroughly

examined. The Supreme Court sought expert advice from the National

% A P Pollution Control Board v. M.¥. Nayudu 199%(2) 5CC 718
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Environmental Appellate Authority (NEAA), which consisted of a retired Judge
af the Supreme Court and other experts. The NEAA was permitted to take
evidence and obtain technical help from other scientific institutions. The NEAA
visited the site, took oral evidence, examined various technical aspects and gave
an claborate report, containing vast scientific data, as to why the industry should
not be permitted to operate. The NEAA Report went against the industry. It
stated that there was sufficient scope for poisonous residual substitutes like
nickel percolating underground and reaching the drinking water sources. On
that basis, the Supreme Court set aside the judgment of the High Court and the
order of the Authority given under sec. 28 of the Water Act and refused
permission tor the industry to operate. (AP, Pollution Control Board v. M.V,

Navudu: 2000(2) SCC 02).

The case is a clear example of the benefit of extensive scientific investigation. If
this scientitic investigation was not done, the life of millions of citizens in the two
cities could have been endangered. The precautionary principle clearly applies
here. Because the Appellate Authority and the High Court did not have the
benefit of the opinion of any scientific bodies to test the correctness of the report
of the single scientist, the decision went in favour of the Industry. But, as the

Supreme Court had the benefit of the Reports of these institutions, it could arrive

at a different conclusion.

As stated earlier, scientific conclusions are based on the ‘data’” and 'procedures’
applied by the scientific institutions concerned. The conclusions are correct to the
extent of the data available or to the extent of the efficacy of the procedure or
technology adopted for analysis. With more data and by application of better
scientific procedures, or better technology, a more accurate conclusion can

always be arrived at. [n the absence of a permanent independent expert to give
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inputs to the Court, the Judges have had been using their discretion whether to

refer or not to refer scientific issues to independent experts,

The reports of expert committee given to apex court also raise problems of their
evidentiary value. No court can base its decisions on facts unless they are proved
according to law. This implies the right of an adversary to test them by cross-
examination or at least counter affidavits. However, in the S.Jaganath vs. Union
of India case, the Court did not permit even counter affidavits to be filed in
response to NEERI's report thereby making it difficult for individual affected
parties to sct out their own cause. In such instances, the Court has unnecessarily
invited criticism as using its discretionary power by not allowing other parties to

participate in the decision-making process.

The courts strategy of appointing committees, which are supposedly expert
bodies some times also results in leading to a different set of unforeseen
problems while solving disputes. The Centrally Empowered Committee, for e.g.,
in the T.N.Godavarman case, which was constituted vide a court’s order is
perhaps one of the most glaring examples. Almost an equal number of cases or
more as compared to the Supreme Court, which are undecided, lie pending in
the Centrally Empowered Committee today. Numerous applications and lack of
teeth of the Committee has made such Committees only partially effective. The
procedural requirements mandate that the Centrally Empowered Committee can
recommend certain things to the Supreme Court in the light of facts presented

before them. Again, it is only when the Supreme Court endorses such

recommendations that the order would be more effective.

. . ioni omposition of such
There have been serious concerns over the functioning and comp

court appointed committees. [t is also being strongly felt that this statutory
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obligation of the Executive is being diluted by creation of such committees,

which now have assumed a status of permanent statutory bodies as such
committees are now being created under the Environment Production Act as
Special Environment Protection Authorities and their terms depend on the
Central Government’'s will. In other words, court initiated committees or
commissions are being converted into statutory authorities thereby creating a

parallel power structure within the governance frame.

4.2 Judicial Intervention in the affairs of other organs and its Implications

The intervention of Supreme Court in a wide range of issues, including those
mvalving  environmental  problems, has generated a debate about the
competency and legitimacy of the judiciary in entering areas which have for long
been perceived as belonging within the domain of the other organs of the state.
To place the debate in its perspective, it is necessary to understand the theoretical

tormulations about the judicial power and functions in a democratic country.

Theoretically, the dominant understanding of the judicial functioning in the
common law world is that it can be rendered compatible with liberal democratic
principles only if adjudication remains distinct from legislation. Indeed, ever
since Montesquicu clearly formulated for the first time the theory of separation
of powers way back in 1748, it has been argued that for the smooth functioning
of democracy, judicial power needs to be separated from the legislative and the
executive. This is the sense in which Montesquieu, the exponent of the doctrine,
asserted “When the legislative and executive powers are united in the same
person, or in the same body or magistrates there can be no liberty. Again, there is

no liberty if the judicial power is not separated from the legislative and executive

powers. Were it joined with the legislative power, the life and liberty of the

subject would be exposed to arbitrary control; for the Judge would then be the

legislator. Were it joined with the executive power, the judge might behave with
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violence and oppression. There would be an end of everything were the same

man or the same body to exercise these three powers”139,

He based this model on the British constitutional system, in which he perceived a
separation of powers among, the monarch, Parliament, and the courts of law.
Montesquicu did specify that 'the independence of the judiciary has to be real
and not apparent merely”. “The judiciary was generally seen as the most
impoertant of powers, independent and unchecked”, and was also considered the
least dangerous. Subsequently, this doctrine of separation of power was
mcorporated m tranung the Constitution of different countries in the world.,
Based upon this principle, the framers of the American Constitution vested the
legaslative, oxecutive and judicial powers in three distinct authorities, by the
exproess [etters of the Constitution. Similarly, different constitutions of the world
such as that of UK, India, Canada, and Switzerland have imported the doctrine
of separation of power in different ways, believing that it protects democracy

and forestalls tvranny (Basu, 1986, p.26).

e impossibility of having a rigid separation of powers has, however, been
illustrated in the constitution of UK., America and India. For example, under
American Constitution the President has got legislative powers in his right to
send messages to Congress and the right to veto, while Congress has the judicial
power of trving impeachments and the Senate participates in the executive
power of making treaty and appointments. Similarly, in U.K., the emergence of
the Cabinet system of government presented a standing refutation to the

doctrine of separation of powers because Great Britain has a very closely

connected legislature and executive, with further links to the judiciary.

" Montesquieu De L Espirit des Lois, 1748
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The framers ot the Indian Constitution have not incorporated a strict doctrine of
separation af powers but have rather envisaged a system of checks and balances.
Pohcv-makimy and implementation of policy are conventionally regarded as the
owlusive domam of the executive and the legislature, with judiciary enforcing,
the law. The Supreme Court has itself recognized that the Indian Constitution
has not indeed recognised the doctrine of separation of powers in its absolute
igidity but the tunctions ot the different parts or branches of the government
have been sutficiently: differentiated. Consequently, it can be argued that the
Indian Constitution does not contemplate assumption, by one organ or part of
the state, of tunctions that essentially belong to another". However, the Indian
Supreme Court. in the Delhi Laws Act case has noticed that the Indian
Constitution does not vest the legislattve and judicial powers in the Legislature
and the Judiciary in clear terms, The tramers, i effect, have imported the essence
of the modern doctrine of separation of powers, applying the doctrines of
constitutional lmitation and trust. None of the organs of government under the
Constitution can. therefore, usurp the function or powers which are assigned to
another organ by the Constitution. On the same principle, none of the organs can

divest tseli of the essential functions which belong to it under the

Cuonstitution As [ustice Kania observed-

“ Although ot the Consttation of hudia there 1s ne expression of separation of powers, it
ts clear that a [egislature s created by the Constrtution and detailed provisions are made

for makoig that Legislature pass lawes. Is tf then tao muech to say that under the

et e o d verd s
Cemshitietron the diuby to make lawes, the duty to exercise s owen wisaom, Jutdgment and

; ; ; e q N ' H
patriotisme ot making laes 1 primartly cust on the Legislature? Does it not imply that

g . ’ ' 3 ) TP e | 13r
tnless it can be gathered frone oflicr provistons af the Constitution other bodies-exccutive

- I s leoislatioe ons? 142
amd jrdical, are not rtended to discharge legislative functions

132 Ram Jawaya Kapur v. Slate of Punjab, AIR 1955 (2) SCR 235

141 Dolht Laws case v. Union of India, AIR 1951 S‘C 332
192 Delhi Laws case v. Union of India, AIR 1951 SC 332
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Importantly, the most visible aspect of the doctrine of separation of powers in
[ndia has been reflected in the Indira Gandhj v. Rajnarain case in 1975. It has
been held by the court that though the doctrine of rigid separation of powers in
the American sense does not obtain in India, the principles of checks and
balances, underlying that doctrine constitutes a part of the basic structure of the
constitution or one of its basic features which cannot be impaired even by
amending the Constitution; if any such amendment of the Constitution is made,
the Court would strike it down as unconstitutional and invalid™**” The Court
has elevated this feature of separation of powers to the basic inviolable structure
of the Constitution in the landmark judgment of the Supreme Court in
Resavananda Blarti v, Union of Incha. The separation of powers is accepted so as to
preserve the freedom and independence of the organs of the state, whose

independence is necessary for their proper functioning,

However, in the post-emergency period in general and with the decline of one
partv dominate svstem in India in particular; the power equation between the
three organs of the government has been changed (Sathe, 2001). A closer look at
the functioning of the Indian Supreme Court shows that its function is not totally
subscribing to the doctrines of theory of separation of powers laid down by itself
for the smooth functioning of the Indian democracy. The judicial power has
surged ahead in recent times and its presence is felt in every arena of governance
such as environmental protection, human rights protection, protection of
prisoners’ right, workers’ right, etc. This process of judicial intervention is no
longer confined to a particular arena of governance; rather it has become a part
of every arena of governance process and more specifically in the environmental
governance process of India. The outcome of judicial decisions in several cases,
in general, and in environmental cases, in particular, reveals that the court has

entered into areas that traditionally did not belong to it and were ought to be the

“%Indira v. Rajnarain, AIR 1975 5C 2299

164



concern of the legislature and the executive. This process of judicial intervention
in governance matters is viewed as judicial activism in present days. Judicial
activism means essentially that the judiciary expands its own scope and
jurisdiction and goes into matters not normally considered to be within its own
domain and that the judiciary often goes beyond giving of judgments and
issuing of specitic directions for executive action and sometimes even monitoring
the progress ot action, resorting to what is known as “continuing mandamus”

(Iver, 2006).

The expansion of judicial activism through environmental cases, in particular, is
widely debated and discussed in India. On the one hand, those who believe in
the Tiving constitutional approach to judicial philosophy view judicial activism as
a signof hope to set shortcomings right. They argue that the approach of the
Court in policy matters is to ask whether the implementation or non-
implementation of the policy results in a violation of fundamental rights or not.
[t the Court finds the violation of constitutional provisions then it can direct
authorities to discharge their duties. In M.C.Mehta v. Union of India,* the Court
has explained how, despite the enactment of the Environment Protection Act,
986, there had been a considerable decline in the quality of environment. The
Court has noted that despite several PILs, the required attention does not appear
to have been paid by the authorities concerned to take the steps necessary for the
discharge of duty imposed on the state. Any further delay in the performance of
dutv imposed by the Central Government cannot, therefore, be permitted.
Suitable directions by the Court to require performance of its duty by the Central
Government need to be mandated by the law. The Court, however, required the
central government to indicate what steps it had taken thus far and also place

before it the national policy, if any, drawn up for the protection of the

environment.

144 M.C Mehta v Union of India, AIR 1998 (9) SCC 589
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The Supreme Court’s directions to the implementing agencies to implement the

envirenmental laws or when it asks the polluter to pay the compensation for the

damage it has done to the environment and to the people have been welcomed.
This process of judicial intervention to ensure better quality of life and an
attempt to check governmental lawlessness are said to have ‘transformed the

Supreme Court of India into a Supreme Court for Indians’ (Baxi 2000y.

Many ot the recent changes in law and policy relating to environmental
protection are also owed to the judicial decision in environmental cases. For
example, the recent decision of the government of India to set up a national
chvironment court and tour more at the regional level, one each for the
Northern, Southern, Lastern & Northeastern, and Central & Western regions
consisting of judicial and scientific experts, is reflecting the Court's earlier
direction in o number of cases to set up environmental court to deal with
complex issues involving in environmental cases. Similarly, the Environment
Impact Assessment notification of 1994 issued by the Ministry of Environment
and Forest to evaluate the socio-economic, cultural and environmental aspects of
cvery project before given clearance has become mandatory due to the

continuous emphasis of judiciary on environmental clearance in infrastructure

projects.

The Supreme Court directions in environmental cases in several key areas have
become benchmarks and indicators for High Courts to resolve environmental
disputes at the state level. The Supreme Court directions in the T.N Godavarman
vs. Union of India to prohibit any non-forest activities in forest areas has become
a precedent for the High Courts to resolve environmental cases of this nature.
For example, in Pyari Devi vs. State of Uttar Pradesh,®> the Allahabad High

Court endorsed the prohibition of mining in the reserved area. Similarly, in the

145 Pyari Devi v. State of Uttar Pradesh, AIR 2004 All 70
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Goa foundation case'#, the Bombay High Court held that prior approval of

Central Government was necessary not only for use of forest, but also for use of

dry crop lands contiguous to the forest,

On the other hand, the originalists argue that the intervention of judiciary is
violating the principle of separation of powers as the theory of separation of
power suggests that cach organs of the government has to perform within the
prescribed limits as designed by the constitution of the state. In a number of
cases the Supreme Court has gone beyond its adjudication function to protect the
cnvironment, thereby vielating the principle of separation of powers and
creating problems for other organs of the State. Its continuous intervention in the
affairs of executive, questioning the validity of government policy and resuming,
administrative powers to protect the environment aggressively has invited
steadfast resistance from administrative branches. For example, in the Delhi
Vehicular pollution case, the Court directions to convert all commercial vehicles
into CNG has witnessed protest not only from the private companies but also
from the government of India and the Delhi state government. Steadfast
resistance fram the agencies responsible for enforcing the court order has raised
serious questions about the wisdom of this decision. Many opponents have
disputed the reliability and practicality of CNG arguing that the technology is
Still in development, making the conversion both risky and costly. By
disregarding the pleas of the Delhi government and insisting upon the
implementation of its orders, the Court seems to be usurping the authority of the
existing pollution control structures to fulfill their duties independently. This

raises both institutional and constitutional questions, as the Court wrestles to

determine which branch of government is best suited to handle pollution control

matters.

le Goa Foundalion v, State of Maharashtra AIR 2001 Bom 316
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In the matter relating to forests, in T.N.Godavarman Tirmulkpad v. Union of
[ndia. the Court has set up a Central Power Committee to examine the issue of
depletion of forest cover, and to consider questions such as who could be
permitted to use forest produce and in which circumstances this is permissible.
Che Court has imposed restrictions on the felling of trees and sale of timber. In

anooexercise ot continuing . mandamus, it has closely monitored the

implementation of jts orders.

It 1 also argued that judiciary is ineffective in implementing its orders and
directions of various natures. For instance, in the Delhi Industrial Pollution Case,
the Supreme Court ot India has directed the Delhi administration to relocate all
the industries trom Delhi to Rohtak without understanding that relocation of
polluting industrics are not going to reduce the pollution level and would rather
enhy relocate the pollution problem. In this case, the Supreme Court has also

tarled to ensure the implementation of its directions and workers’ right.

I a number of other cases, however, the continuous non-implementation of
judicial orders has been seen as undermining the Court’s authority. There is a
ditference between the judgment of the court to uphold the principle of justice
and the sense of justice being felt by the aggrieved parties. The latter aspect of
judgement is assessed based on the implementation of judicial orders. A review
of the Supreme Court direction on the environmental cases through secondary
sources suggests that the Court has failed in a number of cases to ensure the
implementation of its directions to protect the environment. For example, the
judicial directions to close down polluted industries in Patancheru has invoked
temporary action by the government but no permanent solution has been
provided to ensure better environmental conditions like safe drinking water and
clean air. The directions of the judiciary to give drinking water without any cost

to the affected villages, remediation of the tanks, and health facility to all the
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affected villages, to carry wastewater from Patancheru to Amberpet by
constructing a pipeline of 18 km before January 2001 have not been implemented
thus far. The judiciary has also failed to implement its directions in the Ganga
river pollution case. The tanneries continue to operate even though strict action
has been ordered by the judiciary against the polluted industries both in the case

ot the Kanpur and Calcutta tanneries (Singh, 2006).

Thrs has made the critics to argue that the court is not cquipped with the skills
and competence to discharge functions that essentially belonged to other organs
of the government. Its institutional equipment is not adequate for undertaking
legislation or administrative functions. It does not have the equipment for
monitoring various steps that are required for the protection of the environment.
It cannat entirely stop environmental degradation or government lawlessness. Its
actions in these areas are largely svmbolic. A judicial system can suffer no greater
lack of credibility than a perception that its orders can be flouted with impunity.
Justice S.P.Bharucha of the Supreme Court has expressed this concern as

follon s 47

“Tlus Conrt st refrain from passing orders that cannot be enforced, whatever
the fundamental right winy be and however good the cause. It serves no purpose to
isstie some high profile mandanus or declaration that can remamn only on paper.
It 1s connter productive to have people sy, “The Sipreme Court has yot been able
to da anything or worsc. {1 s of cardinal importance fo the cotifidence that people
have 1 Hie Court that its orders are implicitly and promptly obeyed and it s,

therefore, of cardinal mmportatice that orders that are fncapable of obedience and

eiforcement are not made.

47 Justice S.I Bharucha's [naugural lecture of Supreme Court Bar Assaciation’s Golden Jubilee's Lecture

Series (2001) on Supreme Court on Public Interest Litigation.
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The Apex Court after recording its distress o non-implementation of its orders

by the State Government has constituted several regional and national

comniittees for implementation of its orders. However, even after formation of
these committees the problems persist which hints at the fact that the solution
perhaps does not lie in formation of committees but more effort is required on
the part ot the executive which is the actual implementing body. Unless full-
fledged co-operation from it js sought, real and effective implementation of any

Court order is verv ditficult

These and other decisional law on environmental cases of the Indian Supreme
Court have highlighted that the Court has clearly transcended the limits of the
judicial functions and has undertaken functions that really belonged to either
ewecutive or legislature. According to critics, while law-making through
Interpretation and expansion of the meanings is a legitimate judicial function
whereas the making of an entirely new law, which the Supreme Court has been
domnyg through directions in a number of environmental cases, is not a legitimate

judicial function.

However, even those who disapprove of judicial intervention in the affairs of
other organs of the state do not ask for its abandonment but only that it is kept
within reasonable timits; and those who approve of it would still condemn what
they consider to be judicial excesses. Given the pervasive failures of governance,
callousness or excesses by the executive, non-performance by the legislature,
widespread corruption, and the dismal state of affairs, there is a tendency in this
country to turn to the judiciary as the only reliable and functioning organ of the
state 1n comparison to other organs and the last source of relief; and hence this
reinforces the judicial strength for an activist role (Sathe; 2001, Iyer, 2006). Now it

has been a widly recognised fact that not only in environmental cases but also in

other cases on  socio-economic issues, the intervention of judiciary in

170



environmental governance has been taking place due to the failure of other
organs to discharge their constitutional duties. Precisely, it could be argued that

there is broad recognition of the role Played by judiciary in the governance

areas,

4.3 Summary

The cxamination of the impact of judicial intervention on environmental
governance through an appraisal of innovative methods and its interference in
the attairs of other organs to protect and improve the environment reveals that
the apex court has gone bevond its traditional functions of interpreting the law.
While the advocates of the traditional theory of environmental jurisprudence
have been critical about departure from the mould of adversarial litigation with
its precise pleadings and procedure, and while administrators have been uneasy
about judicial encroachment into the area of executive, the intervention of
judiciary in resolving environmental disputes has [ed to evolution of several new
principles in the environmental governance process. The innovative methods
such as entertaining post card as litigation, allowing third party to file petition,
spot visit, taking sue ot action against the polluter, deciding compensation
both for environment and affected party, applying international environmental
principles to domestic environmental problems have widened the scope for
justice and recognition of the values of environment and awarness among people
about their environmental rights and duties. However, most of these innovative
methods introduced by the judiciary have neither been followed consistently nor
institutionalized to make a long term impact on the environmental governance
process. In such situations, 1t is necessary on the part of the Court to lay down

certain basic guidelines to be followed while introducing innovative methods to

resolve environmental disputes in India.
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As far as the interference of judiciary in the affairs of other organs to protect the

environment is concerned, it is found that the far-reaching judgments in cases

like coastal zone protection, court decision in the Bicchri village industrial
pollution, closing down of industries discharging effluents into river Ganga, and
protection of forest have exposed executive failures. Despite the problems of
judicial predictability and the fecling that the constitutional balance may be
atfected, the Court decisions have been effective in protecting the environment in
a number of environmental cases. Given the present executive and legislature’s
failure in discharging their constitutional duties and bearing in mind the Court
as the final interpreter of the constitution and protector of fundamental rights, it
Is impartant to view these criticisms as indicators of the safeguards and checks
that the court must now build into its environmental jurisprudence. The
mterference of judiciary in the affairs of other organs to protect the environment
goes bevond the traditional judicial function but where laws are not seen to be
enforced, particularly where the environmental cases draw the attention of court
by espousing a public or community and not a private cause and to restore the
intrinsic value of nature, the Court intervention has to be seen as a part of its
constitutional duties. What needs to be prevented is that the activism of judiciary
should not turn into judicial adventurism. Justice A.S5.Anand has rightly
cautioned that “the Courts have the duty of implementing the constitutional
safeguards that protect individual rights and uphold rule of law but that cannot
push back the limits of the Constitution to accommodate the challenged
violation. All it means is that judges are expected to be circumspect and self-
disciplined in the discharge of their judicial functions***”. The future of judicial
role in environmental governance, therefore, will depend much on where and
how the Court strikes a balance between the law, and its quest for protection of

environment through increasing intervention in the affairs of other organs.

i Justice A. S Anand’s (1997) Krishna Rao Memoriral Lecture on Protection of Human Rights-Judicial

Obligation or Judicial Activism
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CHAPTER V
CONCLUSION

Since the 1980s, the role of Indian Supreme Court in the evolution of
environmental jurisprudence has been significant, innovative and also partly
controversial tor deviating from  jts constitutionally assigned powers and
functions. The present study has been designed to seek answers to some of the
important questions viz., how “green’ is the Indian Supreme Court? If it is ‘green’
then when st "green” and why is it “green’? And finally, what is the impact of its
‘greenness” on environmental governance? 1 have examined the broad objective
of “greenness” of the Supreme Court, judicial decision-making process on
environmental issues and the impact of judiciary on environmental governance.
The “greenness” of Indian Supreme Court from 1980 to 2000 has therein been
explored in the realm of two broad conceptual perspectives: environmentalism of
poor and middle class Indian environmentalism through an appraisal of judicial
outcomes 1 different environmental cases in the Supreme Court. The judicial
decision-making on environmental issues has been examined by applying an
integrated approach consisting of both legal and extralegal factors. The legal
factors are captured through an examination of legal doctrines and facts relating
to environmental protection and improvement; while the extra-legal factors are
identificd based on a detailed review of selected environmental cases and by
using information collected through personal interviews with different
petitioners, lawvers and judges. The impact of judiciary on environmental
governance has been explored through an appraisal of different innovative

mcthods and principles and structures created by the judiciary in interfering in

the affairs of other organs of the state and its implications. The details of the

findings of the study have been discussed below.
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5.1 Summary and Findings

Assessing the “greenness’ of the Indian Supreme Court, the study has found that
there: had been a common  pro-environmental thread running through
judgements trom 1980 to 2000. The Court had made no distinction in its pro-
environment approach irrespective of the parties (state, industries and people)
who polluted the environment and the people (rich, poor and middle class) who
were attected by the pollution. In a number of cases, even the Court had taken a
pro-active and aggressive approach to protect the environment. The Court held
that deterioration of  environment through industrial activities or non-
implementation ot environmental laws by the implementing agencies cannot be
tolerated as natural resources like water; land and air are an integral part of

overall human well-being and their future generation.

Corroborating with the findings of carlier studies on Indian environmentalism
(Krishna, 1996; Baviskar, Sinha and Philip, 2006) that finds the failure of state to
understand and associate itself with other social structures, (viz., migrants,
labour, poor and disadvantaged sections of the society, etc. in the process of
environmental protection), the present study also shows that the outcomes of
judicial  decisions are not based on  the dominant understanding of
environmentalism in India, i.c., environmental protection needs to be done for
the livelihood of the people through devolution of power to the community for
the use and management of natural resources. The Supreme Court’s greenness
was more in the form of middle class environmentalism, ie., to preserve the

. - . fhaa .y ™ ] 3 1 i .fe.
quality of environment for its intrinsic value and to enjoy a quality of li

However, in certain cases the Court decisions deviated from its own precedents

1

and interpretations to protect the environment. Unlike its pro-environment stand

in water and air pollution and forest degradation cases where judiciary has come

down heavily against state agencies, the Court has followed a hands-off
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approach in environmental problems due to infrastructure projects carried out

and promoted by the state. In such nature of cases, judiciary has subscribed

neither to the values of environmentalism of poor as it rejected their right over
forest resources and  right to habitat nor to the values of middle class
environmentalism as it also rejected their claim to preserve the biodiverstiy,
concern for safety of the dam, etc. Similar to the findings of Baxi (1996);
LUpadhvav (2000) and Bhushan (2004), the study also finds that the Court has
upheld the state development initiatives whether it is construction of the dam by
displacing, people and degrading the forest covers or construction of thermal

power plant vielabing environmental guidelines in the name of larger interest.

To understand these different patterns and trends in judicial decisions, the role of
legal and extra-legal factors such as individual approach of judges, resources of
htigants, and the prevailing socio-economic and political environment in the
Judicial decision-making process on environmental issues has been examined. It
15 observed that legal factors including Constitutional provisions, Statutory Acts
and Common Law principles have made a difference in the decision-making
process but as the case evolves, extra-legal factors have dominated the outcome.
The main tools that have been used in the justice delivery mechanism are the law
and the precedents. But there are some judges of the Supreme Court, namely,
Justice P.N.Bhagwati, Justice V.R.Krishna Iyer, Justice Kuldeep Singh, Justice
S.P.Bharucha who have gone beyond the traditional tools and have thereby
sought answers to the issues from foreign comparative laws and precedents,
international environmental law  position, law literature, and the multi-
disciplinary information. In case of complex questiens, generally the Supreme

Court has taken the help of experts. A few judges even visited the concerned

sites to form their own opinions.
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However, as far as the ideological values of judges” with regard to environmental

cases duc to development activities of the state are concerned, unlike other
studies. the present study finds that the activist judges are caught between their
ideological values and the prevailing socio-economic and political environment
in resolving environmental disputes. Tt is surprising to note that the judges who
have given numerous pro-environmental judgements that challenge the state
agencies and have shown their activist approach have at times failed to follow
their own precedents to protect the environment and people’s right to life in

cnvironmental cases against development and economic policy.

With regard to the resources of litigants in environmental cases due to
trastructure cases, the theory of resource inequality as argued by Galanter
(1974} holds true, as the petiioners have often failed to convince the Supreme
Court about the environmental problems. However, in other environmental
cases, the hitigant resources have not made any difference in the overall outcome
of judicial decisions, Unlike the 1980s, the environmental cases in the 1990s have
imvolved more technical and complex issues and competitive parties, but the
approach of judiciary has remained consistent in the outcome whether it is filed
bv individuals or NGOs or legal experts. The network among different social,
scientific and legal experts in addressing the environmental problems through
judicial intervention has also witnessed the emergence of “intellectual coalition,

which is gradually proving strong for the “upperdogs’ in environmental cases.

Finally, the impact of judiciary in environmental governance through its
innovative methods and interference in the affairs of other organs has
demonstrated that during the last two decades the Supreme Court has exhibited
its legal scholarship in the development of environmental jurisprudence. First, it
has made it clear that in initiating judicial process on environmental issues, it

does not require to ask the bonafide of the petitioner in order to address a larger



public interest and more importantl}-' the rights of the poor and disadvantaged

sections of the society. Second, for the first time Judiciary has made it mandatory

that the right to healthy environment and right to health are an integral part of
the right to life under Article 21 of the Indian constitution, Third, judiciary has
compelled  the state and other implementing  agencies to discharge their
constitubional duties to ensure the above-mentioned rights of the citizens and
also in protecting and improving the environment. Fourth, judiciary has also
applied laws and policies initiated at the international level to solve domestic
environmental problems and thereby setting the trend for new principles in the
environmental jurisprudence of India. Fifth, by aggressively and controversially
addresaing comflicts around environmental problems, the Supreme Court has

also raised awareness coneerning India’s environmental issues.

In the process of intervention, judiciary has discharged its constitutionally given
judicial review power in some cases and in other cases it has innovated new
principles and c¢reated new structures to implement its decistons, which are
labeled as judicial activism. However, the study finds that the most of these
mmnovative methods  have not been consistently applied in  resolving
environmental diputes by the judges and have also not been institutionalized to

be more effective in the judicial decision-making process on environmental

1S5UCS,

The studv also finds that in a number of cases the Supreme Court has gone
bevond its adjudication function to protect the environment thereby violated the
principle of scparation of powers and has created problems for other organs of
the State. Its continuous intervention in the affairs of executive, questioning the
validity of government policy and resuming administrative powers to protect the
environment aggressively have invited steadfast resistance from administrative

branches. Through intervention in others affairs, it has been found that the Court
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has prevented the executive branches to emerge as an effective body for
protection of the environment. An examination of the environmental legislation
and bureaucracy in India makes it clear that the infrastructure is already in place
for effective environmental management. While the Court evidently intended to
protect the health of the citizens, it may in fact be impeding the development of

more effective environmental controls in the country.

[n some cases, it is observed that the court is not equipped with the skills and
competence to discharge tunctions that essentiallv belonged to other organs of
the government. Its institutional equipment is not adequate for undertaking
legislation or administrative functions. It cannot create new rights, such as right
to environment, right to health and right to information. It does not have the
equipment for monitoring various steps that are required for the protection of
the environment. It cannot entirely stop environmental degradation or
government lawlessness, Its actions in these areas are bound to be symbolic.
Although its hastiness has caused many predictable and perhaps avoidable
ctfects, these efforts have in many ways benefited India’s environment and has
thereby piven civil society and environmental advocacy groups a renewed

opportunity to protect and improve environment n India.

On the basis of the above-discussed findings, it can be concluded that the
Supreme Court has been activelv engagcd in resolving cnvironmental disputes.
As is evident from the analysis, there has been a flurry of environmental cases

. : - oAt 3 i ivitics, state development
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policy and encroachment by people in forest areas for the purpose of preserving
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environmental  quality and  protecting natural resources from further

degradation. The Supreme Court has intervened in environmental issues and has

used it as justification for implmnenting and administering environmental laws

and polices to an extent that goes beyond the traditional function of judiciary.
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The Supreme Court has made mterpretations and  issued orders for the

protection of environment irrespective of parties violating environmental laws

and policies; location of the environniwental problem; affected parties; and

petioners” backyround.

[his mcreasing concern emerged from the judiciary due to several factors, viz.,
the role plaved by the environmental movements in creating awareness about
vy ronmental issues both in the public discourse and at the policy making level;
emergence of environmental NGOs/activists and  their tole in drawing the
attention of judiciary by drafting and filing PILs, the attention paid by individual
judges by entertaining petitions and  mast importantly the continuous
degradation ot environment for development activitics and private interest and
farlure of state agencies to discharge their constitutional duties. As mentioned
carhier, over the vears, there has been increasing degradation of forest cover;
mcreasmy level of air pollution, water pollution, soil erosion; cte. which have
had devastating impacts on human well being and are also raising the spectre of
irreversible long-term damage to ecosystems. If these environmental problems
and issues are not resalved  then the country’s  ecological stability  and
Dindiversitv would  perhaps suffer immensely to the detriment of future
generations (especially the poor) through deterioration in the quality of

environment.

Through its intervention, the Supreme Court has recognized the importance of
proservation of natural resources for multiple purposes and has also observed
that the increasing destruction and degradation of natural resources would pose
threat to future generations. The Supreme Court has noticed that those national
and state agencies responsible for environmental protection and its improvement
have largely failed in their dutics. In the light of national and state governments’

inaction, the Supreme Court's unusual assumption of powers seems to be
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justiticd, cspecially given India’s increasing environmental problems. In many

waves. the supreme Court's aggressive stance towards environmental protection
has had some positive effects. India already has had environmental laws to
protect environment  from different activities, but due to several reasons
ncluding  tailure  of implementing, agencies, sub-competence, insufficient
statting, political interference and corruption, the exccutive branch and its
underlving agencies like the MoEF and regulatory bodies like Pollution Control
Boards have been prevented from entorcing policies and adapting them to
India’s changing environmental needs. Hence, the Supreme Court’s increasing
mtervention and it wide assumption of powers has slowed and possiblv
reversed two ceologically dangerous trends: that of an ineffective government

and that ot deteriorating natural resources.

Athough decisive action may have been necessary, the Supreme Court's orders
hav e gone tar bey ond the assigned powers given to it by the Constitution. Tt may
be argued that the Supreme Court has assumed too much power in a too short
Span of time to resalve environmental disputes. [ts orders may be sounding
lopical. though incomplete from a policy perspective but from a practical
perspective thev demand too much, given the ineffective implementing agencies
and regulatory bodies like the Pollution Control Boards. The Supreme Court has
not exercised  sutficient caution in extending its role to directly oversee the
environmental issues. Despite the Supreme Court’s defense of the right to a clean
and healthy environment as a part of the right to life, the Court’s aggressive
policvmaking violated  people’s right to life, such as workers’ right to
emplovment by closing down industries and people’s right to livelihood by
taking action against tribal and local people for encroaching into forest arcas. In
case of resolving tribal peoples’ right over forest resources, the Supreme Court
could have taken into consideration the livelihood, socio-cultural and religious

) . _ y way > associate these values with
aspects of cenvironment and the way 13‘30I3'IL
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environment. Stmilarly, in closing down industries it could have given equal

priority to workers” right in preserving the quality of environment. While the

Supreme Court has in some wavs improved India’s approach to environmental

ISSues, 1S aggressive role in the process has also disrupted the balance of powers
amoeng - government  organisations thereby causing several administrative
problems and practical difficulties both for the executive and the judiciary itself.
By assuming such power, the Supreme Court has perpetuated an incompetent
government bureaucracy that defers to the Supreme Court for policymaking.
While the matters of protecting environment, human rights and upholding the
provisions ot the constitution are core issues before the court, it can be argued
that legislative and administrative wings would more properly decided them. In

tact, many constitutional experts have expressed such concerns.

5.2 Policy Implications

Given the increasing number of environmental cases involving various social-
cconomie, scientitic and cultural issues, the Supreme Court of India in its present
composttion and structure seems to be in a disadvantaged position. The Court
needs to mitiate certain reforms and changes in its approach to deal with
cnvironmental cases. s is evident, environmental issues are complex and need
to dwell on points of scientific and technical relevance. The Court in such
circumstances finds it difficult to form its independent opinion and therefore
takes recourse to the help of expert committees which is a long and time-
consuming exercise. In order to overcome such difficulties it is important that
there should be a special environmental bench in the Supreme Court, which
should sit regsufarly consisting, of not only judges but also experts from different
disciplines. Environmental cases, keeping in view its complex nature and the
necessity of speedier justice, should be adjudicated by multi-disciplinary courts.
The judges who do not have legal training on environmental issues need to be

Lyl - : : 3 ral
trained to handle environmental cases. For those judges who are part of lega
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education on environmental issues should be allowed to be a part of the

environmental bench.

The recent decision of the government of India to set up a national environment
court and four more at the regional level, one each for the Northern, Southern,
Eastern & Northeastern, and Central & Western regions consisting of judicial and
scientific experts, is considered one of the long awaited requirements to deal
with the flurry of environmental cases across the country. A closer look at the
different provisions of the bill raises hope for the advocates of environment
whaose efforts to initiate judicial process for the protection and improvement of
environment would at least not be rejected on the ground that the environmental
problem involves an intricate scientific and technical questions. Because the new
courts, besides the chairperson and one member from the judiciary, would have
independent statutory panel of eight experts from the fields of physics,
chemistry, botany, zoology, engineering, environmental economics and social
sciences (either sociology or cultural anthropology} and forestry to help and
advise judges on regular basis. The inclusion of different experts to deal with
different aspects of the environmental problem by the courts will undoubtedly
go bevond the cost-benefit aspect of a project or a production unit and can serve

several long-term interests of the environment and development.

It is, however, important that the government of India should lay down certain

guidelines for the effective exercise of powers of these courts to be created to deal
with environmental cases. The powers of these courts and expert groups should

override all other departments judiciously and objectively. If this happens, and

the expert body s empowered to take independent decisions, the Supreme

Court's role will have been beneficial for India’s long term environmental

regulation prospects. There should also be stringent guidelines for the

, . . 20 environmental courts based on certain
appointment of expert members to these ¢
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criteria through consensus of different environmental groups, legal experts,

judges, and academics.  The entire process should not be done in a state of
secrecy but be amenable to public scrutiny and review by judicial bodies

preferably by experts of different sections including scientists, technicians, judge

and NGQs.

To entertain petitions and prevent frivolous nature of environmental cases, the
PIL cell of the Supreme Court should be equipped with all resources to scrutinize
and review the petition and investigate the intention of the petitioners for
drawing the attention of the Court. Its function should be more transparent than
as it 1s todav. Importantly, the procedure of PIL should be institutionalized with
certain guidelines emphasizing under what conditions the Court can entertain or

reject petition drawing attention for environmental protection.

Given the scarce resources of Supreme Court, it is very difficult on its part to
monitor its directions to be implemented in cach and every case. In order to
etfectivelyv implement the Supreme Court directions, it is necessary to make the
implementation process more effective through bureaucratization of agencies
responsible for the control of pollution such as local-government bodies,

Pollution Control Boards and also involving the petitioner in monitoring court

directions.

Apart from this, the legal framework needs to be comprehensive and suitably
designed for objective interpretation of the environmental laws and policies.
There is a plethora of legislations on environment in India. Many of the laws are
of pre-independence era, which do not match with the policies of the post-
independence period. Hence, they need to be reviewed or if required repealed.
Forest Law of 1927, the Land Acquisition Act, 1894 and Waste Claims Act, 1863,

in particular, need to be re-enacted so as to bring them in harmony with the
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constitutional proclamations of environment protection and the objectives of the

new Forest Policy of 1988 and other policies of land use. Many uncovered areas
of environmental protection need to be covered under new legislations such as
noise pollution and radioactive pollution, for they are inadequately covered

under the existing legislations. EIA and industrial zoning must also be provided

with adequate legal support.

Bringing retorms in existing environmental laws in adaptation with emerging
covironmental problems and retlecting diverse environmental values in the law,
strengthening executive bodies with the required  resources to deal with
enyvirommental problems, devolving power to local institutions and community
wherever necessary would ensure better management of natural resources in
India. The clear guidelines in environmental laws and policy would also provide
the Court utmost independence in dealing with environmental cases. Instead of
plaving the role of the legislature and the executive bodies, the Supreme Court
would spend its time interpreting constitutional rights. [t would mativate
national organizations to clearly delegate responsibilities to organizations whose
intrastructures and personnel exist to manage India’s environment. With these
changes, the Supreme Court would stay in the background to check that national
and state organizations fulfill their duties offectievly. By not trying to replace
government organizations, the Supteme Court would also help to build a

stronger and more offective burcaucracy to prevent and control environmental

degradation.

5.3 Further Research
Much of the analysis in understading the role of judiciary in environmental

governance in the present study has focused on both the structural and

behavioural aspects of judicial decision-making process on environemtnal issues.

The analvsis, however, could not establish whether or not there is any
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relationship between the ideological stand of judges in the judicial decision-
making process and their background such as: class, legal training, gender, party
afftliation. cte. This kind of anlalysis could have further helped to establish
strongly how their ideological values are shaped by these variables and their
linkages with the prevalent socio-economic and political conditions. Such an
endeavour essentially requires a comprehensive ethnography of the judges and
detailed data regarding carcer patterns of the judges, their socio-economic
backgrounds, etc. There also lies a scope to identify the interlinkages between the
increasing coalition amony the legal experts, environmental activists, NGOs and
academicians and how thev work together and for what end. The other issue
which has not been appropriately addressed in the study and therefore needs
further attention is the impact of judicial decision at the implementation level,
e, whether the Court's decision has improved the quality of environment.
Finallv, another question which remains unanswered in the study is the impact
of judicial intervention on the civil society  groups working on such
covironmental issues. These caveats of the study provide a scope for further

rescarch on the arena of environmetal governance.
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Appendix I

Name of the Environmental Cases in Supreme Court

A P Pollution Board v. M. V. Navudu, AIR 1999 SC 812

Ajay Singh Rawat v. Union of India AIR 1995 (3) SCC 266

Almitra H.Patel v, Union of India 1997 (6) SCALE 10

Ambika Quarry Works v, State of Gujarat AIR 1987 1037

Anil Kumar Karanwal v State of U.P. AIR 1996 SCALE 61

Anmmal & Environment Legal Defence Fund v. Union of India AIR 1997
SC 1071

ARC Cement Ltd. V. State of U.P. AIR 1993 SUPP (1) SCC 57

Ashok v, Union of India, AIR 1997 SC 2298

Assistant Forest Conservator and Others v. Sharad Ramchandra Kale, AIR
1998 SC 2927

B L. Wadhera v. Union of India, AIR 1996 SC 2969

Bangalore Medical Trust v. B.S. Mudappa, AIR 1991 SC 1902

Banwasi Seva Ashram v. State of U, AIR 1987 SC 374

Bhopal Gas Peerit Manila Udyog Sanghatan v, Union of India 1992 (2)
SCALE 498

Buffalo Traders’ Welfare Association v. Menaka Gandhi 1996 (11) SCC 35
Calcutta Youth Front v. State of West Bengal AIR 1988 5C 436

Centre for Environmental Law, WWF-1 v. Union of India AIR 1999 SC 354
Chameli Singh v. State of U.P. AIR 1996 5C 1051

Charan Lal Sahu v. Union of India AIR 1990 SC 1480

Chhetriva Pardushan Mukd Sangharsh Samiti v, State of U.P. AIR 1990 5C

2060
Church of God. V. K. K. R.M.C. Welfare Association, AIR 2000 SC

Consumer Education & Research Centre v. Union of India, AIR 1995 SC
922
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Consumer Education & Research Society v. Union of India 2000(1) SCALE
66,

D K Joshi v Chief Secretary of H.P. 1999 (7YSCALE 181

D.P Bhattachararva v. West Bengal Pollution Control Board 1996 3)
SCALE 42(SDy

Dahanu Taluka Environment Protection Group v. Bombay Suburban
Electoicity Supply CompanyLid. 1991 (2) SCC 539

Division Forest Ofticer v. S, Nageswaramma 1996 (6) SCC 442

DLE Universal Lid v, Prof. A.Lakshmi Sagar AIR 1998 SC 3369
Environmental Society v. Union of India 1999 (1) SCALE 687

F.B Taraporawala v. Baver India Ltd. AIR 1997 SC 1846

Gaopr Aqua Farms v Union of India AIR 1997 SC 3519

Grasim Sewa Sanstha v State of Uttar Pradesh AIR 1986 SUPP SCC 578
Gwalior Ravons Stk Mfy Co. Lid. v. Custodian 1990 (Supp) SCC 785

Goa Foundation v, Diksha Holding Pol. Ltd., AIR 2001 SC 184
Husmuttullah v State of M.P., AIR 1996 SC 2076

indian Council for Envire-Legal Action v. Union of India (Bichhri Case)
AR 1996 SC 1446

Indian Council for Enviro-Legal Action v. Union of India (CRZ
Notification Case) AIR 1995 SC 2252

Indian Council for Enviro-Legal Action v. Union ot India (Patencheru
Case) 1995 (6) SCALE 578

Karanjan Jalasay Y.A.S.A.S. Samiti v. State of Gujarat AIR 1987 5C 532
Kennedy Valley Welfare Association v, Ceylon R.L.W & Society AIR 2000
(2) SCALE 143

Keshub Mahindra v. State of Madhya Pradesh AIR 199 (6) SCC 129
Krishna Mohan Shukla v. Union of India, AIR 1995 (6) SCALE 410

Kuldip Singh v. Subash Chandra Jain, AIR 2000 (4) SCC 30
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AMC Mehta v Union of India, AIR 1987 SC 1086 (Oleurm Gas Leak)

M.C. Mehta v. Union of India, AIR 1988 SC 1037 (Ganga Water Pollution
case: Kanpur Tannery case)

M.CMehta v Union of India, AIR 1992 SC 382 (Environment Awareness
case)

M.CMehta v Union of India, AIR 1996 SC 2231 ([ndustrial relocation in
Delhiy

MO Mehta v Union of India, AIR 1997 SC 734 (Taz Trapezium)

MO Mehta v Union of India AIR 1997 (2) SCC 411 (Ganga Water
Pollution case: Caleutta Tannery case)

MO Nehta vo Union of India AIR 1997 (11) SCC 312 (Ground Water
poltution in Delhi)

MO ANehta v Union of India AIR 1997 (3) SCC 715 (Badkal and
Surajhund Lakes)

MO Nehta vy Union of India, AIR 1998 SC 617 (Delhi vehicular pollution)
MO Nehta v Union of India, AIR 1996 (1) SCALE 29 (SP) (Delhi Stone
Crushiny case)

MO Nehta v, Union of India, AIR 1999 SC 2367 (Hazardous products in
airport)

M.C. Mehta v. Kamal Nath (Span Motel case), AIR (1997} 1 SCC 3838

ML Sud v, Union of India, AIR 1992 SUPP (2) SCC 123

Municipal Council of Ratlam v. Vardhichand, AIR SC 1980 SC 1622

Navin M Rehja v. Union of India, 1999 (4) SCALE 333

N R. Nair v. Union of India, AIR 2001 SC 2337
Narmada Bachao Andolan v. Union of India, AIR 2000 SC 3751

News ltem 'Hindustan Times v. C.P C., AIR 2000 5C 3510
Bliavani River v. Shakti Sugar Ltd., AIR 1998 SC 2578
Pradeep Krishna v. Union of India, AIR 1996 5C 2040
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Pvarelal v. Delhi Administration, AIR 1995 SC 1159

Rescarch Foundation for ST.L.N R, Policy v. Union of India, AIR 1998 5C
3116

Rural Litigation & Entitlement Kendra v. State of Uttar Pradesh
(Dehradun Quarrving Case) AIR 1985 SC 652, AIR 1988 SC 2187

S. Jagannath v, Union of India, AIR 1997 SC 811

Sachidanand Pandey v, State of West Bengal AIR 1987 SC 1109

Salchbhai Mulla Mohmaddi v. State of Gujarat, AIR 1993 SC 335

Samatha v. State of Andhra Pradesh and Others, AIR 1997 SC 3297

Sector 4 Residents Welfare Association v. State of Delhi AIR 1999 SC 308
S.H.Patel v Union of India AIR 2000 SC 1

Shivarao Shantaram Wagle v. Union of India (Irish Butter Case) AIR 1988
SC 932

State of Bihar v Banshi Ram Modi, AIR 1985 SC 814

State of Bihar v Murud Ai Khan AIR 1989 SC 1

Subash Kumar v State of Bihar AIR 1991 SC 420

suresh Singh Lohiva v. State of Maharashtra, AIR 1996 (10) SCC 397

State of Himachal Pradesh v, Ganesh Wood, AIR 1996 SC 149

State of Karnataka v. V. Krishnan, AIR 2000 SC 2729

State of Kerala v Joseph Antony AIR 1994 5C 721

State of Madhya Pradesh v. Krishna Das Tikaran, AIR 1995(1) SCC 587
State of Manipur v. C.M. Singh, AIR 1999 SC 3730

State of Orissa v. Duti Sahu, AIR 1997 SC 1040

State of Tripura v. Sudhir Kumar Ranjan Nath, AIR 1997 5C 1168

Supreme  Court Monitoring Committee v. Mussoorie  Dehradun

Development Authority, AIR 1997 (11) SCC 605
Surendra Kumar Singh v. State of Bihar AIR 1991 SUPP (2) SCC 628

Sushila Saw Mills v. State of Orissa, AIR 1995 SC 2484
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Swarcane G&S Share Assoc. v. TN.P.B., AIR 1998 SC 2614

T.N. Godavarman v. Union of India, AIR 1997 SC 1228

T.N. Godavarman v. Union of India, AIR (1997) 7 SCC 440

T.N. Godavarman v. Union of India, AIR 1998 SC 769

T.N. Godavarman v. Union of India, AIR (1999) 9 SCC 216

T.N. Godavarman v. Union of India, AIR {2000) 6 SCALE 582

T.N. Godavarman v, Union of India, AIR (2000) 7 SCALE 380
Tarun Bharat Sangh v. Union of India, AIR 1992 SC 514

Tehrt Bandh Virodhi Sangarsh Samiti v. State of Uttar Pradesh AIR 1992
SUPP (1) SCC 44

Union Carbide Corporation v. Union of India, AIR 1992 SC 248
Union of [ndia v. Kamath Holiday Resorts, AIR 1996 SC 1040

LU.I?. Pollution Control Board v. Mohan Meakins, AIR 2000 SC 1456
U P. Pollution Control Board v. Kanoria India Ltd., AIR 2001 SC 787
L. P. Pollution Control Board v. Modi Distillery AIR 1988 SC 1128
v\ Subramaninan v. Union of India, AIR 1990 SUPP SCC 775
Vellore Citizens' Welfare Forum v. Union of India AIR 1996 5C 2715
Vineet Kumar Mathur v. Union of India, 1996 (1) SCC 119

Virendra Gaur v. State of Haravana, AR 1995 (2) SCC 577
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Appendix II

Selected Environmental Cases to understand the Greenness of Indian
Supreme Court

Almitre Patel v, Union of India, AIR 1998 (2) SCC 416

Ambika Quarry Works v. State of Gujarat, AIR 1987 SC 1037

Animal and Environment Legal Defence Fund v. Union of India, AIR 1997
SC 07

Banwasi Seva Ashram v, State of U.P. AIR 1987 SC 374

B Wadhera v. Union of India, AIR 1996 SC 2969

Dahanu Taluka Environment Protection Group v. Bombay Suburban
Flectriciby Supply Company Ltd. 1991 (2) SCC 539

Indian Council tor Enviro-Legal Action v. Union of India (CRZ
Nobfication Case) AR 1995 5C 2252

Indian Council for Enviro-Legal Action v. Union of India (Bichhri Village
Pollution), AIR 1996 SC 1446

ndian Council for Enviro-Legal Action & Others v. Union of India &
Others (Patancheru pollution), AIR 1998(9) SCC 580

M.C A ehta v, Union of India (QleumGas Case), AIR 1987(1) SCC 395
M.CAfehta v. Union of India, (Ganga Pollution Case), AIR 1988 SC 1037
M.C. Mehta v. Union of India, Delhi industrial pollution case, AIR
1997(11) SCC 327

M.C. Mehta v. Kamal Nath (Span Motel case), AIR (1997) 1 5CC 388

M.C Meohta v, Union of India, (Calcutta tanneries matter), AIR 1997(2)

SCC 411
M.C. Mchta v. Union of India & Others (Vehicular Pollution case}, AIR

1998(6) SCC 60

Narmada Bachao Andolan v. Union of India, AIR 2000 SC 3751

Pradeep Krishen v. Union of India, AIR 1996 SC 2040
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Ratlam Municipality v. Vardhichand, AIR 1980 SC 1622

RFSTNRP v. Union of India, AIR 1995 (1) SCC 223

RLEK v. State of Uttar Pradesh, AIR 1985 SC 652

S. Jagannath v. Union of India, Shrimp Culture Case, AIR 1997 SC 811
TBVSS and others v. the State of Uttar Pradesh and Others AIR 1990 (4) SC
519, AIR 1992 (1) SCC 44 (Supp)

TBS, Alwar v, Union of India, AIR 1990 (4) SC 519

T. N.Godavarman v. Union of india, AIR 1997 5C 1228

Vellore Citizens Welfare Forum v. Union of India, AIR 1996 SC 2715
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List of Supreme Court Judges in India

Appendix II1

No. Hon'ble Justice Erom To Remarks
001 H.J. Kania 26.01.1950 06.11.1951 Expired in office as 15t CJ1
002 Saivid Fazal Ali 26.01.1950 19.01.1951

002 M. Patanjali Sastri 26.01.1950 03.01.1954 Retd. as 224 C]1
04 M.C Mahajan 26.01.1950 22.12.1954 Retd. as 3+ CJI
005 B.K. Mukherjea 26.01.1950 31.01.1956 Retd. as 4 ]I
06  S.R. Dass 26.01.1950 30.09.1959 Retd. as 5% ]I
007  Ramachander Naik 28.08.1950 30.12.1950

008  Khaleeluzzaman Siddiqui 28.08.1930 30.12.1930

009 N.Chandrashekar Aivar 23.09.1950 24.01.1953

010 Vivian Bose 05.03.1951 09.06.1956

011  Ghulam Hasan 01.08.1951 05.11.1954

012 N.H.Bhagwati 08.09.1952 07.08.1959

013 B Jagannath Das 09.03.1953 27.08.1958

014 T.l.Venkatarama Ayyar 04.01.1954 25.11.1958

015  B.P.Sinha 03.12.1954 31.01.1964 Retd.as 60 C]1
016 Sved Jafar Imam 10.01.1955 31.01.1964

M7  SK.Das 30.04.1956 28.07.1963

018 P.Govinda Menon 03.09.1956 16.10.1957

019 J.L.Kapur 14.01.1957 13.12.1962

020 P.B.Gajendragadkar 17.01.1957 15.03.1966 Retd.as 7t CJI
021° A KSarkar 04.03.1957 29.06.1966 Retd.as 8 CJ1
022  K.Subha Rao 31.01.1958 11.04.1967 Retd.as 9% CJI
023 K N.Wanchoo 11.08.1958 24.02.1968 Retd.as 108 CJI
024 M Hidayatullah 01.12.1958 16.12.1970 Retd.as 114 CJI
025 K.C.DasGupta 24.08.1959 02.01.1965



033
034
035
036
037
038
039
040
(41

043
044
045

04e

046
049
030

].C.Shah

Raghuvar Dayal
N.Rajgopala Ayvangar
J.R Mudholkar
5.M.Sikri
R.S.Bachawat
V.Ramaswanmi - |
R.Satvanaravan Raju
).M.Shelat
V.Bhargava

G K Mitter
C.AVadialingam
K.S.Hegde

AN Grover

AN Rav
P.Jaganmobhan Reddy
1.D Dua

S.C.Roy

13.G.Palekar

I {.R.Khanna

K. K.Mathew

M. 1. Beg

SN Dwivedi

A K Mukhcerjea

Y.V .Chandrachud

A Alagiriswanu
P.N.Bhagwati
V.R.Krishna Iyer

12.10.1959
27.07.1960
27.07.1960
(3.10.1960
03.02.1964
09.07.1964
04.01.1965
20.10.1965
24.02.1966
08.08.1966
29.08.1966
10.10.1966
17.07.1967
12.02.1968
01.08.1969
01.08.1969
01.08.1969
19.07.1971
19.07.1971
22.09.1971
04.10.1971
10.12.1971
14.08.1972
14.08.1972
28.08.1972
17.10.1972
17.07.1973

17.07.1973

21.01.1971
25.10.1965
14.12.1964
03.07.1966
25.04.1973
01.08.1969
31.10.1969
20.04.1966
30.04.1973
04.02.1971
23.09.1971
30.06.1972
30.04.1973
31.05.1973
27.01.1977
22.01.1975
03.10.1972
12.11.1971
03.09.1974
12.03.1977
01.02.1976
21.02.1978
08.12.1974
23.10.1973
11.07.1985
17.10.1975
20.12.1986

15.11.1980

Retd.as 124 CJI

Retd.as 135 CJI

Resigned

Resigned
Resigned

Retd.as 14t C]JI
Expired in Office

Resigned

Retd.as 154 CJI

Expired in Office

Expired in Office
Retd.as 16% CJI

Retd.as 17th CJI
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054
055
056
057
058
059
060
0ol
062
063
0nd
065
066
067
(68

(169

P K.Goswami
R.S.Sarkaria
A.C.Gupta
N.L.Untwalia
Syed M.Fazal Ali

P.N.Shinghal

Jaswant Singh

[’S.Kailasam

V.. Tulzapurkar

. A.Desai
R.5.Pathak

A1) Koshal
O.Chinnappa Reddy
A.P.Sen
E.S.Venkataramiah
Baharul islam
A.Varadarajan

A .N.Sen

V. B.Fradi

R.B.Misra
D.P.Madon
Sabyasachi Mukharji
M.P.Thakkar
Ranganath Misra
V.Khalid

G.L.Oza

B.C.Ray

V.M. Dutt

10.09.1973
17.09.1973
02.09.1974
03.10.1974
02.04.1975
11.06.1975
23.01.1976
03.01.1977
30.09.1977
30.09.1977
20.02.1978
17.07.1978
17.07.1978
17.07.1978
08.03.1979
04.12.1980
10.12.1980
28.01.1981
30.01.1981
30.01.1981
15.03.1983
15.03.1983
15.03.1983
15.03.1983
25.06.1984
29.10.1985
29,10.1985

10.03.1986

01.01.1978
16.01.1981
31.12.1981
01.08.1980
20.08.1985
15.10.1980
25.01.1979
12.09.1980
08.03.1986
(8.05.1985
18.06.1989
07.03.1982
24.09.1987
19.09.1988
17.12.1989
12.01.1983
16.08.1985
30.09.1985
18.06.1987
14.06.1986
06.04.1986
25.09.1990
03.11.1988
25.11.1991
30.06.1987
12.12.1989
01.11.1991

30.10.1989

18th CJI, Appointed as judge IC]

Retd. as 19 CJI

Expired in office as 20th C]I

Retd. as 21* CJ1
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082

083

(094
045
096
097
08K
090

100

K.N.Singh
S.Natarajan
M.H.Kania
K.Jagannatha Shetty
L.M.Sharma
M.N.Venkatachaliah
S.Ranganathan
N.D.Ojha
S.R.Pandian

D T K. Thommen
A.M.Ahmadi
K.N.Saikia

Kuldip Singh
}J.5.Verma

V. Ramaswami - [l
P.B.Sawant
N.M.Kasliwal
M.M.Punchhi
K.Ramaswamy

Ms NS Fathima Beevi
K.Jayachandra Reddy
S.C.Agrawal

R.M . Sahai
Yogeshwar Dayal
S.Mohan

B.P.Jeevan Reddy
G.N.Ray

Dr.A.S. Anand

10.03.1986
10.03.1986
01.05.1987
01.05.1987
01.05.1987
01.05.1987
01.05.1987
18.01.1988
14.12.1988
14.12. 1988
14.12.1988
14.12.1988
14.12.1988
03.06.1989
06.10.1989
06.10.1989
06.10.1989
06.10.1989
06.10.1989
06.10.1989
11.01.1990
11.01.1990
11.01.1990
22.03.1991
07.10.1991
07.10.1991
07.10.1991

18.11.1991

12,12.1991
29.10.1989
17.11.1992
12.12.1991
11.02.1993
25.10.1994
30.10.1992
19.01.1991
13.03.1994
26.09.1993
25.03.1997
01.03.1991
01.01.1997
18.01.1998
14.02.1994
30.06.1995

03.04.1993

10.10.1998.

13.07.1997
29.04.1992
15.07.1994
05.09.1998
25.06.1995
18.11.1995
11.02.1995
14.03.1997
01.05.1998

01.11.2001

Retd. as 2204 CJ1

Retd. as 23+ CJI

Retd. as 24 (]I
Retd. as 25t CJ1

Retd. as 26" C]1

Retd. as 27t C]1

Retd. as 280 CJI

Retd. as 29 CJ1
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1o R.CPatnaik 03.12.1991 30.05.1992 Expired in office

11t N.PSingh 15.06.1992 25.12.1996

112 S.P.Bharucha 02.07.1992 06.05.2002 Retd. as 30t CJI

13 N.Venkatachala 02.07.1992 03.07.1995

I14 MK Mukherjee 14.12.1993 01.12.1998

115 Faizanuddin 14.12.1993 05.02,1997

116 B.L. Hansaria 14.12.1993 25.12.199

17 SCSen 11.06.1994 21.12.1997

118 K.S.Paripoornan 11.06.1994 12.06.1997

119  S.B.Majmudar 19.09.1994 20.08.2000

120 Sujata V.Manohar 08.11.1994 28.08.1999

121 G T.Nanavati 06.03.1995 17.02.2000

[22 5.Saghir Ahmed 06.03.1995 01.07.2000

123 K.Venkataswami 06.03.1995 19.09.1999

124 B.N.Kirpal 11.09.1995 08.11.2002 Retd. as 31 CJ1
125 G.B.Pattanaik 11.09.1995 19.12.2002 Retd. as 32nd CJ1
126 S.P.Kurdukar 29.03.1996 16.01.2000

127 K.T.Thomas 29.03.19% 30.01.2002

128 M.Jagannadha Rao 21.03.1997 02.12.2000

129 V.N.Khare 21.03.1997 02.05.2004 Retd. as 33~ ]I

130 D.P Wadhwa 21.03.1997 (5.05.2000

131 MSrinivasan 25.(9.1997 12.01.2002 Expired in Office
132 5.R.Babu 25.09.1997 01.06.2004 Retd. as 34 CJI
133 A.P.Mishra 04.12.1997 01.09.200M

134 5SS M.Quadri 04.12.1997 05.04.2003

135  M.B.Shah 09.12.1998 25.09.2003

136 D.P.Mohapatra 09.12.1998 03.08.2002

137 U.C.Banerjee 09.12.1998 18.11.2002
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128
139
140
141
142
143
14
145
146
147
148

149

154
155
136
157
158
159

160

161
162

R.C.Lahoti
N.Santosh Hegde
R.P Sethi
S.N.Phukan
Doraiswamy Raju
Y.K.Sabharwal
Mrs.Ruma Dal

S N Variava
Shivaraj V.Iatil
K.G.Balakrishnan
Brijesh Kumar
BN Agarwal
Ashok Bhan

A. Passayat
B.ISingh

11 K.Sema
5.B.Sinha

Arun Kumar

B.N. Srikrishna
AR Lakshmanan

G.P.Mathur

S.H.Kapadia

A K Mathur

C.K.Thakkar

Tarun Chatterjee

09.12.1998 01.11.2005 Retd. as 35t CJ1

08.01.1999 16.06.2005

08.01.1999 07.07.2002

28.01.1999 01.04.2002

28.01.2000 02.07.2004

28.01.2000 14.01.2007 36t Chief Justice of India

28.01.2000 03.06.2006 Sitting Judge

15.03.2000 08.11.2005

15.03.2000 12.01.2005

08.06.2000 12.05.2010 Sitting Judge

19.10.2000 10.06.2004

19.10.2000 15.10.2009 Sitting Judge

17.6.2001 2.10.20C8 Sitting Judge

19-10-2001 10-05-2009 Sitting Judge

NA NA Sitting Judge

09.0:4.2002 01.06.20C8 Sitting Judge

03.1C 2002 08.08.2008 Sitting Judge

NA NA Sitting Judge

NA NA Sitting Judge

NA NA Sitting Judge

20.12.2002 18-01-2008 Sitting Judge

18 12.2003 29.09.2012 Sitting Judge

07.06.2004 07.08.2007 Sitting Judge
07.06.2004 NA Sitting Judge

NA NA Sitting Judge

Source: Available at: www.supremecou rtofindia.nic.in

“ote: The bold letter names of the judges were part of different environmental cases.

NA: Information not available
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Appendix IV

List of Interviewed Petitioners, Lawyers and Judges

MName of the Petitioners

' Name of the Lawyers

Name of the Judges

APPCB

Harish N Salve

“ A M Ahmedi

Himanshu Thakkar

Indirani Jai Singh Arijit Prashyat

Kishan Rao M C Mehta Ashok Bhan

K. Purusotham Reddy N Santosh Hepde A.S. Anand

M C Mehta Prashant Bhushan ' B.P.Jeevan Reddy

Prashant Bhushan Rajindra Sachar C K. Thakkar
RLEK Ritwick Dutta D.P Wadhwa
Sekher Singh Sanjay Parikh Faizan Uddin
Subba Rao S. Muralidhar G.B Pattnaik
Vimal Kumar Videh Upadhyay .S Verma

Vijay Panjwani

K.Jayachandra Reddy

Kuldeep Singh

K. Venketaswamy

M Jagannadha Rao

N. Santosh Hegde

O. Chinnappa Reddy

P.N.Bhagwati

Ranganath Mishra

S. Rajendra Babu

V. Khalid

V.N . Khare

V.R. Krishna Iyer
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Appendix V
Selected Environmental Cases to understand Judicial Decision-Making

Process

Animal & Environment Legal Defence Fund v. Union of India

APPCB v. M.V. Nayudu, AIR 1999 SC 812

Indian Council for Enviro-Legal Action & Others v. Union of India &
Others (Bichhir Industrial Pollution Case) AIR 1996 SC 1446

Indian Council for Enviro-Legal Action & Others v. Union of India &
Others (Patancheru pollution), AIR 1998(9) SCC 580

N.C.Mehta v. Union of India (Ganga Water Poilution Case) AIR 1988 SC
1037

M.C . Mehta v. Union of India (Delhi Industrial Pollution Case) AIR
1997(11} SCC 327

M.C.Mehta v. Union of India (Delhi Vehiculrar Pollution Case) AIR 1998
SC 617

NBA v. Union of India AIR 2000 5C 3751

Ratlam Municipal Council v. Vardhichand AIR 1980 5C 1622

RLEK v. State of Uttar Prdaesh AIR 1985 5C 652

Sachidanand Pandey v. State of West Bengal AIR 1987 5C 1109

S. Jagannath v. Union of India, Shrimp Culture Case, AlIR 1997 SC 811
Tarun Bharat Sangh, Alwar v. Union of India AIR 1990 (4) SC 519
TBVSS v. the State of Uttar Pradesh AIR 1990 (4) 5C 519

T N. Godavarman v. Union of India AIR 1997 5C 1228

VCWE v. Union of India (Veliore Industrial Pollution Case) AIR 1996 5C

2715
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