


































































































































































































































































































CHAPTER IV 

IMPACT OF JUDICIAL INTERVEI\TION ON ENVIRONMENTAL 

GOVERNANCE: AND COM PLICA nONS 

,\ cl(lser l(l"k at tlw Judicial decision-making process on environmental issues 

make,> it Cle.H th.lt the efforts made bv judiciary to arrive at the decision in 

resoh'ing l'n\irllnn1l'ntal disputes has gone beyond the interpretation of the law 

in II'> strict '>l'l1"l', It<, decisions are innovative and often deviate from the 

c(ln'>titutilll1.11h' .1ssigned wle to Judiciary to interpret the law, For instance, 

apP(linting l'''pert c(lmmittee to gi\'e inputs and monitor judicial decisions, 

l'ntert.lllllng petitions on behalf l1f the affected party and inanimate objects, 

t.1klI1g '11<' 111<'111 ,lCtit>n against the pnlluter, expanding the meaning of existing 

prll1rIpk'" ,1n<l 1,\\\,>, 'lpplving intl'rnatinnal environmental principles to domestic 

l'I1\'lrl1nnll'nt,11 problems, spot visiting to assess the environmental problem, 

'lppllll1ting (11111,11' ,'/Ii'll' tn speak on behalf of the environment, encouraging 

pt'titilll1ers and law\'l'rs for drawing the attention of judiciary about 

l'lH'iwnnll'nt.ll problems through cash award, expanding the sphere of litigation, 

de. Tlll'se JlIdgnll'nts arc projected as innovative because the Court has gone 

L1L'\'(lIld the legal text to protect the environment thereby bringing and adding 

l1ew dimensions to the em'ironmental governance process, On the other hand, 

LllIl'sti()l1ing tIll' validih' of government policy, interfering in the appointment of 

expert committee members, creating parallel structure for protection of forest, 

etc. have been seen as deviation from the traditional notion of judicial function as 

an adjudicatory body, The interference of judiciary in the affairs of other organs 

for thl' protection of em'ironment has been lebeled as a violation of the theory of 

separation of powers and against the spirit of democracy, 
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,-\gainst this backdrop, this chapter explores what are the impacts and 

implications of these innovative judgments and interference of judiciary in the 

affairs of other organs on environmental governance in India, The impact of 

ludiriar\' on em'il'llnmental governance can be studied with respect to different 

criteria such as improvement in the environmental quality, implementation of 

ludicial directions, and changes in the policy and structural aspects of 

e[1I'iWllment governance process etc. In this study, however, the impact of 

ludiciM\' on environmental governance is limited to the analysis of policy and 

,tructur,ll changes bwught in by judiciary through its innovative judgments and 

int<'rfL'rence in thL' affairs of other organs for the protection of environment. This 

l',\ncisl' begins bv e'\plaining various innovative judgments of the Court and 

thereby examining tlll'ir implications for environmental governance process in 

Indi.l. TIll'rL'.lftl'r ,111 attL'mpt has been made to unravel the impact of judicial 

inll'rn'nti(ln in thl' affairs of (lther organs for the protection of environment 

thwugh an ,lpprai'ial of \'ari(lUS judicial decisions. 

oJ,l Innovative Judgments in Environmental Cases and their Implications 

\\'[th tIll' intl'['\'ention of judiciar\' in environmental governance, a number of 

1Il11()\',lhvl' pnnciples ha\'l' been introduced to resolve issues revolving around 

l'[H'iwnmental issues. The following section focuses on some of the key 

IIln()\'.ltivl' methods to understand their impact on environmental governance. 

4,1.1 Righi 10 Environment 

Tlw fundanll'ntal rights of Indian citizens are specified in Articles 14-32 of the 

Ind ian Comtitution such as right to equality, right to freedom, right against 

l'xploitatio[l, right to freedom of religion, cultural and educational rights and 

right to constitutional remedies, Article 21 declares that '1\:0 person shall be 

deprived of his/ her life or personal liberty except according to procedure 

established by law'. There are four constitutional provisions that are particularly 
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dirl'ctl" rdl'\'allt to protect the fundamental rl'ght f ''''; U d ' - s 0 CILJZenS, n er Article 13, 

the SuprL'lllL' Cpurt is granted power to judicially review legislation, so that the 

1.1\\'5 in((lIlsistcnt with the fundamental rights may be held void, In addition, 

,-\rticiL' :'>2 l'(lllfl'rS llll even' citizen the court's original jurisdiction for the 

l'lll,lrCL'nll'llt of his or her fundamental rights_ Through this provision, 

IIldll'iduals can 'lppn>ach the court to seek the protection of their fundamental 

rights, :'l.rtick ~2 ,1I1d 22h (If thL' Indian constitution grant wide remedial powers 

t(l till' C;uprl'I11" Cpurt and High Courts in constitutional cases, Specifically, 

:\rticl,' ~2 pn1\idl'" that thc Suprellle Cpurt has the power to issue directions, 

"rd,'r., and "'rit'> III cnt(lrce fundamcntal rights of the citizens, Under Article 226, 

dlH cllI/l'n (,In ill\'"ke the High Courts' jurisdiction for the vindication of 

tlilldallll'nt,ll righI'>, :\rtlci,' 22h pwvides the High Courts with the power to issue 

\\rtl juri"dicti(lll lor till' cnf(lrcellll'llt ()f fundamental rights, Finally, under Article 

1 'h, till' c,lIprCIllL' Cpurt has discretlonary power to grant special leave to appeal 

IrPIll allv Ilidici,ll "I'dcr, judgment, or decree in the land thereby providing 

,lIlllther rpul(' fpl' ludicial review, 

Iht' carli""t ullderst,lI1ding (If these provisions had been a narrow procedural 

"lll' whcrl- fUlld,lllll'ntal rights and other constitutional provisions were 

int,-rpn.t,'d a ... pnlCl'dure established by law_ Ivlorcover, inconvenient Supreme 

Court decision ... on the constitutionality of state action were simply overturned 

b\- .11l1L'llding the constitution until the 'basic structure' of the constitution was 

declared unalterable ll ' It was in 197R that the Supreme Court breathed substan­

tin' life into Article 21 by subjecting state action interfering with life or liberty to 

" tl'st of reasonableness; reljuiring not only that the procedures be authorized by 

law, but that they are "right, just and fair" ,II~ This transformation has paved the 

way for a substantive reinterpretation of constitutional and legal guarantees and 

'11 A K (;0Prlldl1 v. Lnloll of Indict, AIR 1950 SC 27 
" \ldlwkd Gdndhi v, L'nion ollnd", AIR 1978 SC 597 
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positive judicial intervl'ntion. The former Chief Justice of the Supreme Court, 

Jusitce P.N.Bhagwati, has made quite clear his rejection of the "bureaucratic 

traditilln" III mechanical and rule-bound adjudication. He has suggested that 

pl1siti\'ism is a myth, "deliberately constructed to insulate judges against 

\ulnl'rabilih' to public criticism, and to preserve their image of neutrality. It also 

lwlps judgl's t(l esca~1L' accountability for what they decide, because they can 

ah,'a\'s plc',ld hl'lplcssness, In interpreting the Constitution, the Supreme Court is 

IWI tlwr bpli nd bv doctrines of literal meaning or original intent, nor constrained 

ttl I'l',hi mtp it pnh- tormal rights and liberties. Instead, the text can be read as one 

which is 'nbrant \\'ith a socia-economic ideology geared to the goal of social 

Ilhticl" and l',111 I", infused with principles that transcend mere formal equality, 

,1I1d transtllrm Il'g,ll rights into positive social entitlements lI5". 

,\n ,1lcpunt llf till' Intnpretation of right to environment as a part of fundamental 

right to lif" \\'ould dlustrate the efforts of judiciary to give substantive meaning 

tt' l',isting fund,1I11l'ntal rights. This process of substantive interpretation of 

fundaml'ntal nghh in l'm'ironmental cases has started in the Ratlam Municipal 

,llld [)l'hradun Lime Stone Quarrying cases. In the former case, the judiciary has 

uphl'id that public nuisance is a challenge to the social justice component of the 

ruil' of la\\' .. '\ rl'sponsible r-.lunicipal Council constituted for the precise purpose 

of presl'r\'ing public health and providing basic amenity of public conveniences 

cannot a\'(lld ih principal duty by pleading financial inability. Decency and 

dignity are non-negotiable facets of human rights and are a first charge on local 

sl'if-governing bodies, Likewise, in the latter case, the apex Court has made it 

cIL'ar that economic growth cannot be achieved at the cost of environmental 

destruction and pl'oples' right to healthy environment. Through an expansive 

reading of fundamental rights, informed by a commitment to the (non-

"'. Blldgwdll, r.N. The Times of Indid,21 Seplember 1986 
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l'nforceable) socidl welfare obJ'ectives of the Dire 'h', p' 'I th h \. "e nnClp es, e court as 

sought to read substance into otherwise formal guarantees116 

In the Dlllln \ 'alle\' case, concerning mining environment, the apex court has 

inll'rprekd c\ rticle 21 to include the right to live in healthv environment with 
J 

mlllll11Um di.,turb,l11ce of ecological balance and without avoidable hazard to 

tlll'l11 ,1I1d tll their cattle, house and agricultural land and undue affection of air, 

\\'dkr ,1I1d l'l1\'ironl1ll'nt, It is submitted b\' the Court that the vague words would 

gin' l,,,tl'n.,in' ,'''CUSl'S to the unconcerned authorities to restrict the scope of the 

right. But the pr,'sl'nt exercise deserves appreciation as it includes other 

,Ilmp"nl'nb III l'lwi],(lnnll'l1t. This exercise has been further emphasized in the 

(;.1ng,l walL'r p"lIutllln case by Justice Venketaramiah, who has extended the 

l'Ight t(1 lite t" include the right tll defend the human environment for the present 

and tuturl' generation, The polluted environment makes the environment 

unhl"llth\', affl'cting the public health, It is this aspect which attracted the 

attention of the Supreme Court also in the Consumer Education case: 17 The 

pditiolll'r has approached the court against pollution caused by the asbestos 

II1dustril's, The .l"bestos dust has a far reaching adverse impact on the life of 

peopll', The (Our!, supporting a long list of cases decided by it on the earlier 

occasions, has taken the stand that the right to good health is an integral facet of 

ml'dningful right to live, 

II., Artide 37 slates that the provisions contained in Part IV are not enforceablE'" by any court, .but ~he 
prinl"lples thprt'lll [did down arf' fundamental in the governance of.the country. Though t.he DH€'(tIVE' 

Prlllnpies are no! pnfoTc(>ablt". the (ourts consistently use the .. n to mterpret f'nfoTceabl£' tundal~entaI 
IIghls (to th ..... tent of reading th .. m into fundamental rights), to ground therr assumptIOn of 

t · t' I tor,' Inatters and to support the remedIal strategIes thev adopt, The rchance JU rlSl Ie Ion over n~gu d ~ , ~ _. 

01 Directive Principles is particularly dPp~ren~ in environmental cases. The relevan~ DIf€ctrv€' 
rrlllcipies are 39-A (State to prOVIde free I .. gal aid) and 48,A and 51,A (g) for envllonmental 

Improvement dnd protection. .. 
'" Consumer Education and Research Forum v Umon of IndIa, AIR 2001 SC 1948 
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In M.e. Mehta v. Union of India llS the Supreme Court has accepted that 

environmental pollution and industrial hazards are not only potential civil torts, 

but also violations of fundamental rights, redressable directly by the Supreme 

Court through a public interest petition119 In this case, the court has taken the 

opportunity to forge a doctrine of absolute liability with respect to hazardous 

operations, unrestricted by the traditional qualifications and exceptions that 

have grown about the common law rule in Rylnllds I' FletciIer. The Court has rea­

soned that injuries to workers and others caused even by necessary industries 

are part of the social cost of development and should not be borne by the 

victims. The decision of the court has made the polluter not only to pay 

compensation to the victims affected by the pollution but also to pay for the 

environmental damage resutting therein. In this way, through the interpretation 

of Article 21, the court has sought to convert formal guarantees into positive 

human rights. 

The above judicial interpretations in expanding the meaning of right to life have 

brought new dimensions not only in the environmental jurisprudence but also in 

the human rights discourse in India. The recognition of right to environment as a 

part of fundamental right to life has made strong impact in the adjudication of 

environmental cases throughout the period from 1980 to 2000. Through its 

interpretation, the Supreme Court has provided a space for fundamental right to 

live in a healthy environment in the Constitution that would otherwise not have 

merited sufficient attention. It also has made an impact in the subsequent 

environmental policy of the state. For example, the National Environmental 

'" Me Mehta v. Union of Ind"" AIR 1987 SC 1086, the Court declined to determine whether or not the 
defendant in this case Was sufficiently under government control to be dl1 authority and therefore 

susceptible to constitu tiona 1 control. _, . 
11') The infringement of the right must be gross and patt'llt and I:"lther such II1fnnge~nents should be 
on a large scale affecting the fundamental rights of a large number of persons or It should ap~,ear 
unjust or unduly harsh or oppressive on account of their ~o~erlJ; or dIsabIlity ?f sOClall~ , ~r 
economically disadvantaged pOSition to require such persons to Inltldte and pursue Clctlon In the CI\ iI 

courts (AIR 1987 SC 1091) 
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Pl,IicY t>f ::!OO() recognises right to environment as a part of the fundamental right 

tt> Iife_ FurtilL'l', the expansion of right to life has d th f h -pave e way or t I' sOCIal and 

ellnnlllll1l'nt.li activists to invoke Article 12 for c h-tuh- I d- -f h -- ons ona reme les I t ere IS 

01111- thl'l'at til the indi\'idual's right to en,'o" a health' d I' f - J Y enVIronment an qua Ity 0 

lik 

4.1.2 Procedural Changes 

11ll' pTlle,"" III lu,licidi intervention 1I1 governance Issues 10 general and in 

l'm-lr"nn1l'ntal ~(l\·lTn.lIlCl' in particular has witnessed a number of procedural 

,-hang"', l'ach (ll which seems to be contrary to the traditional legalist 

und"I",tanding "I thl' judicial function. First, it includes entertaining petitions for 

till' pfllll'dl(ln ,,' l'Il\'irnnn1L'nt [;\' the third party. The traditional understanding 

01 lttig.ltll l n rl'qulr," that the participants have some real interest to promote in 

Of del' that truth willl'fiectin'l\- llC fe\'caled through adversarial proceedings. The 

IMrTlll\' .1ppTll.lch III ,tanding ha, bcen justified further by floodgate arguments, 

thl' dl'Sln' tIl ,'\dude third parties and the unwillingness or inability of the courts 

to .1tijudKdtl' ,'n 111,ltters that arl' lwst left to the discretion of policy makers, 

,1t1"n1t'\S generdL and oll1l'r administrative agenCies to ensure public interest. 

Ilo\\'('\'('r, in the ['",>I-emergency period, in 1976 the Indian Supreme Court de­

clared thaI "where a wrong against community interest is done, the principle of 

/0(11<; <;tlllldl will 1Wt always be a pre-requisite to draw the attention of judiciary 

againsl public bndv for their failufe in discharging constitutional duties. Locus 

5tlllUIl has a largeT ambit in current legal semantics than the accepted, indi­

\'idualist jurisprudence of 0Id I2(1". Since that time the Indian approach to PIL has 

extended the rulcs of standing to the point that they may be said to have ceased 

to present any feal obstacle to the public interest litigant. Public interest litigation 

has been initiated by individuals on behalf of other individuals and groups, by 

,,, Mahara) Singh v. Uttar Pradesh, AIR 1971> SC 3602 
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academics, journalists and bv man" socI'al ach' " . -' on orgal11zahons to protect 

ditferl'nt socio-economic and noli tical issues l'ncludl'I1g' t I ' 
t envlrcmmen a Issues, 

:\s a rl'sult, a number of cases on environmental issues are available, Right from 

tIll' Dl'hraLioon lime stone quarrying case to the NBA v, Union of India case, 

tlll'rl' arl' a pldhora of el1\'ironmental cases like the Ganga Water Pollution, Delhi 

\'l'hiCl!l,lI' Pollution, Oleum Gas Leak, Tehri Dam Case, Coastal Management 

C<l~l', de. \,'hlch haH' come to the judiciary through PIL. In many cases, the 

Court h,l~ held that any degradation of environmental conditions should be 

action,lbll' b\' the community at large or by any interested member of the 

communitv 1c1 TIll' C(lurt has ruled that any member of the public having 

,utticil'nt ll1tl'rL'St m<1\' be allowed to initiate the legal process in order to assert 

dittu'l'd and nwta-indi\'idual rights in environmental problems, It has been 

h'und th,lt (lut ,)f Ilq l'l1\'ironmental cases in the Supreme Court of India, 54 

(.l'l" arl' hIL'd b\ ll1di\'iduals who are not directly affected parties in all cases and 

2K petitions arl' fill'd b\' NGOs on behalf of the affected parties, This suggests that 

till' rela >.,1 tion of PI L has enabled those people who have access to information 

and l'>'pl'rtise knowledge to convince the courts about the environmental 

pn)biL'l11s to make ,1n attempt to ensure a healthy environment to citizens, 

'X'cond, the Supreme Court has also shown a willingness to alter the rules of the 

game wherever neCl'ssarv to entertain environmental cases, Actions have been 

commenced not only by way of formal petition, but also by way of letters 

addressed to the court or a judge who has chosen to treat it as a petition, For 

example, in 19H:I Justice P,N,Bhagwati received a letter from the NGO namely 

Rural Litigation and Entitlement Kendra, alleging unauthorised and illegal 

mining in the Dehradun area, which adversely affected the ecology of the region 

and caused environmental damage, Based on RLEK's letter, he accepted the 

'" RLEK v, Slale 01 Ult" Pradesh, AIR SC 1985652 
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letter as a writ petition under Article 32 of the Constitution and thereby issued a 

notice to the respondents (AIR SC 65::1) The most im t t d I h ' . par an prace ura c ange to 

l'ntertain petition and direct the implementing agencies to protect and improve 

the l'm'irnnml'nt Was found in the News Item "Hindustan Times" v. CPCB. 

rhL'rl' was a newspaper report on environmental problems, which had prompted 

tIll' Celurt to take SilO 1110/11 action against the polluter and to protect the 

l'nl'lnlnml'nt, In the News Item Hindustan Times v. CPCB case, where the 

p"lIutiL1n of ri\'er Yamuna continued even after the orders of the apex court, the 

Supreml' Cpurt paid attention towards the irresponsive authorities and held that 

thl'\' were .)Iso responsible for allowing continuous illegal operation of such 

lI1c1ustril's in tl1(' cit\" of Delhi, Therefore, it directed the Chief Secretary, Delhi 

.\dministration to h()ld an enquiry and fix responsibility of the officers/officials 

,,'h(l had bl'l'n wlllllh' negligent in the performance of their statutory duties. 

Jill' Supreme Cllurt h.)s also used its discretionary power by directing orders to a 

nllml1l'r pf pplIlIlL'l"'i through a single petition. For example, where there are a 

\,'ide \'aril'h' pt ()ttenders, the court has chosen to treat a particular case as a rep­

H'''l'ntative action and issued orders binding on the entire class. In one case 

concerning massiH' pollution of the river Ganga, the court has published notices 

in the newspaper drawing the litigation to the attention of ali concerned 

industries .md municipal authorities inviting them to enter an appearance122 In 

thiS Case, thl' petition was filed against the Kanpur tanneries and Kanpur 

\Iunicipal Council to stop polluting the river Ganga. The Court, however, asked 

all the industrialists and the MuniCipal Corporations and the town Municipal 

Councils having jurisdiction over the areas through which the river flows in 

India to appear before the Court. Thl'Se parties were also asked to show cause as 

to why directions should not be issued to them as appealed by the petitioner 

asking them not to allow the trade effluents and sewage into the river Ganga 

'" :-l.C M"ht. v UnIOn of Indl. (1987) 4 SCC 463 
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without trt'ating them before discharging them' t th' S' '1 1 ' 
In 0 e rIver. Iml ar y, m 1995, 

T,\:, C(ld,l\',HIll,ln I'hirumulpad filed a writ petiti 'th tl S C f on Wile upreme ourt 0 

Inei 1,1 t( 1 PI'(lt( 'll tIll' Nilgiris forest land from deforestation by illegal timber 

OPl'I',]ti(ln ... , I Ill' C,Upl'l'lllL' COUl't L'xpanded the CadapamlllJ1 case from a matter of 

n\l,ing illl'g,]1 (lp('J',lti(lns in (lnL' forest into ,1 reformation of the entire country's 

t"l'l' ... t f'(l/ill 

The most importallt positive implication of allowing the third party to appeal 

bl'f(ll'l' till' court (lll bl'half of the affected party due to environmental degradation 

i, the Court's atll'mpt to bring justice to the door step of the common mass, 

[\l'COUI'W to judll"i,11 proceedings is a costl\, exercise for those who suffer 

'U[,..,tantiaI inJulw", InlJl1 environmental pollution, Even if the aggrieved party 

takl's I'l'courw t(l Judicial proceedings, the court may only settle disputes 

bl'l\\'ecn the cOlllplamt and the polluter, and the rights of other aggrieved 

pl'I''i(lnS rcmain ull'il'ttll'ei, Judicial remedies for environmental maladies would 

hal'l' l'ffl'ctJ\'C n',ulh (In II' if the rl'medies benefit those who arc not parties to the 

litigation, rh' l'ntl'l't,llning petitions on behalf of poor and disadvantaged sections 

"I tIll' socid\', fl'(llll different 'COs and public spirited people, the court has 

tnl'd I< I l'n..,url' till' rights of people in terms of deciding compensation and 

pr(ll'id ing (ltrwr rl'llledies to thL' affected people, The procedural changes have 

al..,,, an import,lnt bcaring on inanimate objects, which are sometimes parties in 

litigation, Thl' \'oiCl' of the inanimate object has been represented by concerned 

'.:COs and environmental activists through the instrument of PIL The polluter 

has been asked to pay fur thL' damage done to the natural objects and restore the 

l'nvironInl'nt to Its natural position, 

Third, it has also made the decision-making process more participatory as the 

Supreme Court has provided a right platform for the NGOs, Civil Society groups 

and other legal communities concerned for environment, to draw the attention of 

145 



J'udlci,H',' wh 'n 'ver tl 
.. L lere Me environmental problems in the country, By taking 

(111 b(l.Hd till' citizens' concern about an inactive 0 ':\'ff t I 'I :t r II1l J eren egiS ature anl 

l"l'cutl\'l', thl' SuprcmL' Court has provided the pi tf f th "I ' a ()rm or I' CL VI society 

gr"up~ to eng,lgl' as acti,'e partiCipants in the scheme for protecting the 

l'I1\'il'!lnllll'llt ,1I1d en~uring individual right to a healthy environment. As a 

rl'~lllt, 111 ,1 number of casps civil society groups have put forward different views 

(1n ,kn'l(lpnll'nt ,Kti\'itics such as the socio-cultural and environmental impact of 

cinch 'pllwnt p"lin' III the ellvironmental decision-making process, The 

IIKIl\l~ing ,ltkntH 1n paid b,' Judiciary to environmental issues has also brought 

.l\\.Hl'Ill'~~ ab(llit l'll\'ir(lnllll'ntal issues across the legal community who was 

hitl1l'rt(1 PIl'-(1COII'IL'd with trdditional legal issues only and was least concerned 

,lb"l1t isslI,'s n'\'olnng ar(llind l'll\'ironmental problems, 

\:otwithstdnding till' ab(lH' progressive implications for liberalizing the principle 

of /"'11" ,tlllllli. certain practical difficulties and constraints have emerged in 

recent \'eMS trelJll Judin,ll intern~ntion in dealing with environmental cases, A 

'lIIYl',' of till' l'll\'irunmental casps suggests that with the liberalization of the 

ic1nl5 ,til 11,1, prinCIple, tlwl'l' has been a flurry of PILs on environmental issues, 

rhi, l',pansin' ,1pproach towards standing has put pressure on the court to 

den'lup tlw(lries (1( )ustlCl,lbility ll\' which issues that arc unsuitable to resolution 

Il\' litigation C(luld bl' winnowl'd out, Perhaps of more immediate consequence, 

till' [('laxed Il''>t of .. tanding and the expedited fashion in which cases could be 

brought in public interest matters put enormous strains on already extremely 

scarCl' judicial Tl'sourccs (Rosencranz, Boenig and Dutta, 2007). Importantly, a 

permanent PI L cdl has now been established in the Supreme Court to act as an 

in i tia I fi Iter for a pp lica tions, However, this PIL cell does not have experts to 

scrutinize whether environmental cases are supported with all necessary 

documents and other scientific and technical details or not. At the same time, the 
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problem (1f backlo~s and delays remains a serl'ous d " concern an appears to 
underlil' ,I recent rl'trenchment in PlL matters, 

,-\nptlll'r I III lllL'd iatl' concern is the increasing number of cases on environmental 

issuL's that h,I\"(' (llme III judiciary in the name of public interest but are found to 

bl' iri\'"l(llls in re,llity, TIlt' Supreme Court has itself recognized and articulated 

tlH'sl' C(lIlCl'rns p,'riodicalh', I\.lanv of the environmental cases that have appeared 

bd"rl' tilt' ,lpex (llurt b\' way of PlL are highly technical, involving complex 

qlll'stwns pi pplin'-makin);, financial support for development projects, and 

industrial dl'\"l'I"1'1l1l'1l1 III the absence of proper guidelines to entertain or reject 

1'1 Ls, therL' is l'\"l'r\ po'>sibiIih' that frivolous cases may get a chance and genuine 

(,I'>,'" 111.1\' Il(lt bl' able to draw the attention of judiciary, As Justice Khalid has 

fl'I11.U\..,'d 111 all "l1nnml11ental liti~ation case, PIL is now a firmly established 

pMt oi lnd I,ll! 1.11\', but "(lj1l' is k'd to believe that it poses a threat to courts and 

I'll blic all\..L' SlKh ,".I'l'S Ml' no\\' fik,t! without any rhyme or reagan 121", He has 

l'\pn'ssl'd hi' (onCl'rn ill the fact that the courts are becoming flooded with PIL 

ll1.1tll'rs and th,lt other areas of judicial operation are consequently suffering, 

Calling fllr ciL'ar guidelines, he has suggested that PIL might be limited to cases 

of 'gross \'iolations' wl1l're the conscience of the court was shocked, 

4,1.3 Remedial Flexibility 

In rcs()h'ing cll\'ironmental disputes the Supreme Court has also gone beyond 

till' usual remcdies of habeas corpus, lIIalldt1lllll5, prohibition, quo warranto and 

liT/loran I:', The court has not restricted its remedial power to these traditional 

orders and has insisted on a flexible interpretation of their inherent power to do 

Justice For example, in the Oleum Gas leak case, the Supreme Court first 

""M,hidallalld Pdndt'v v Stdte of West Bengal AIR 1987 SC 1109 
I:: .. Article 32 of Intiidl; Constitution provides remC'dies for enforn·l1wnt.of fun~am~ntal rights In appeal. to 

5 C t b ·t' s til a S"I,r""le Court shall havE' power to Issue duechons or orders or Writs, UprE"flle our \' n Izen,.. ..- . . 
. I j ." th t a ot" h.b"as '"""PH" Htt1ndmHll" prl1h1bHHln. ,lIlt} !['arnmlo rlnd crrtl!Jr.ln, whIChever inC Ul 109 wnts 10 e na Ufo. -..- -, . -, - , 

nMy be .pproprlate, for the enforcement of any of the rights conferred by Part III. 
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expanded the scope of Article 21 bv extendl'ng l't to a ' t d _ pnva e company an 

re\'ersed a century old judgment on liability, The court ruled that when an 

enterprise is engaged in a hazardous or inherently dangerous activity, it owes a 

dun' tll the workers and local people that no harm results, The enterprise is 

Llndl'r an llbligation ttl tollo\\' the highest standards of safety, In case any harm 

rl'~lIlh lln aC((lunt of such activity of the enterprise, it must be absolutely liable to 

Cllmpl'ns.1tc fllr the harm and it cannot get away by claiming to have taken 

rl'a<;l1nabk (.1I'l', The court further ruled that the compensation should be 

cl1rrl'latcd \\'ith till' m.1gnitude and capacity to pay, The larger and more 

prl1<;pL'rou<; till' l'nlL'rprisL', the greater must be the amount of compensation, This 

principle applies to the statL' enterprise as well as other enterprises, In cases of 

[1L'r~nnal inluril'slc' the Cllurt has refused to limit the victim to the usual civil 

pr(1(l's<; PL'litions are allowed directly to the Supreme Court under Article 31 and 

dam,lgl's han' bL'l'n awarded to compensate the victim and deter the wrongdoer, 

[')w rell1L'dial fkxibilin' has become part of environmental jurisprudence in 

~lIbseL)lIL'nt Clses where the Court has asked the polluter, especially private 

['Mtil's tn 1',1 \' till' d,lmage done to the environment and to the people affected by 

ih acti\'itiL'S, F(lr example, in the Vellore Industrial Pollution case, Patancheru 

Indu<;trial Pollution case, Coastall\'\anagement Case etc., the Court has directed 

the CL'ntral Gm'L'rnment to coilect the compensation from the polluter for the 

d,lmage done to thl' environment and to the affected people, The Court's idea of 

compensating the affected party, who are in many cases poor and disadvantaged 

sections of the socidy, has reinforced the principle of social justice and equality 

in the preservation of environment. 

m M.C Mehta v. Union of (ndid, A.I.R 1987 S,C 1086 
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4.1.4 Spot Visit 

The most important innovative method in resolving environmental dispute has 

been ft1und in judges' personal interest to have first-hand information through 

Spt1t \'isits to understand the nature of environmental problem and the issues 

r"\'oh'ing around it. In the Ratlam Municipal v. Vardhicahnd case, before 

arri\"lng at am' decision, Justice V.R.Krishna Iyer visited the Ratlam town and 

a~'l'~sl'd the problem 120 and then asked the Ratlam Municipality to take 

apprt1priatLo ml'asurl's to construct proper drainage system in the city. Similarly, 

in thl' Doon \' alll'\' C,lSl', Justice P.N. Bhagwati127 visited the area and found that 

the l'Il\'ironml'ntal litigation invoh'ed certain complex issues including the rights 

of the wt1rkl'rs, traders and fragile ecology of the area. He then appointed an 

InLiL'pl'ndL'nt ct1mmittee to assess the problem and based on the recommendation 

pI this committee, till' judiciar\' directed the state government of Uttar Pradesh to 

e1,,,,' d(l\\"n CL'rt,llll mining units which were illegally operating and allowed 

otlwl' mining units to operate only with certain conditions to ensure the 

pr()tL>ction of 1'11\·iwnml'nt. In the Narmada Dam case, the visit of Justice 

c; r. Bharucha to the dam site also made a difference in the outcome of the case. In 

his dissent Judgellll'llt, Justice S.P.Bharucha expressed dissatisfaction with the 

rehabilitation process and the way environmental clearance was given to 

cpnstruct the dam in the river valley. 

The spot \'isit of judges has had enabled them to assess the environmental 

problem from different perspectives involving socio-economic and 

l'I1\'ironmental issues and hence the decisions given by these judges has had 

made a difference in the outcome of the case. However, most of the judges share 

the view that it is neither feasible nor possible for them to make spot visit to 

arrive at the decision always. Therefore, the innovative method to arrive at the 

121, Intt"fview With Justin:' Krishna lyN 
Ir InterView \'\'Ith Justice P N,Bhilgwati 
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dl'cisilll1 through snot visit IllS b f 
t ,ecome part 0 individual interest of judges 

\,lll1l'r th,1I1 ,1 sl'riouc; phel1Pllll'non in the iecisio k' 
l . ll-ma 'mg process. 

·u.s Evolution of Environmental Principles and Doctrines 

The SUprl'llll' Court llf India, while administering environmental justice, has 

l'\llIYl'd llTtcllll principll's and doctrines within and at times outside the 

Ir.1Illl'wpr" "I thl' "\isting l'Il\·iwnnlL'ntallaw. Environnll'ntal principles, such as 

1','llukr~' 1',1\ I'rillnpk prl'Cclutionary principle and public trust doctrine have 

""l'll ,1dllptl'd b\ 11lL' ,1pL'\ (purt in its (oncern to protect the environment from 

turtIll'1 dq;r,ld.1tllln ,1I1d improH' thl' same. It is important to note that these 

l'III1(Jpk.. h,ld \'l'l'n dl'\'l'lopl'd III \'arious international agreements and 

,pnll'n'nCl'" ", I'll'\l'nt further environmental degradation and protect the 

,'IlY In ln III ell t. 

llr.1wlIlg III k'rl'IKl' fWIll these agreelllents, the Supreme Court of India has 

.1l'l'hl'd YMU1U", principles to res(llve environmental disputes. For example, the 

Ppllull'r Pap; Principll'lc' was adverted bv the Supreme Court of India in the 

llllhan Cpuncil for Enviw-legal Action \'5. Union of India. Giving the judgement, 

till' ludge", held that "we are of the opinion that any principle evolved in this 

""h,llf SllllUld Lll' simple. practical and suited to the conditions obtaining in this 

c"unln·. OI1Cl' thl' acti\'ity carried on is hazardous or inherently dangerous, the 

P(,lIutl'r carn'in!!; on such activit\' is liable to make good the loss caused to any 

"ther affected party by polluter's activity irrespective of the fact whether the 

polluter took reasonable carl' while carrying on his activity". Under this 

principle, the polluter is responsible for compensating and repairing the damage 

caused by his omission. In the case of Vellore Citizens' Welfare Forum vs. union 

I~" [Iw Polluh'f PdVS Pnnciplt> IS tl prindple when" ~he polluting p.ut), pays. for the' damage done to the 
IMIllfdl pnvironmenl This principle was first cldoptt"d (ll interndtiondl Ie-vel in the 1972 OrganisatIOn for 
Economic Cooperation and Development Council Rel-ommenciatJOn on GuidIng PrmCtples (oncermng the 

Inlernallonat Aspects of Environmental Policies. 
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of India, thl' Supreme Court has stated that uthe 'p II t P P" I ' o u cr ays r!nClp e means 

th,j( .. the abst,luk liability for harm to the envi t t d I . ronmen ex en s not on y to 

«llllpl'nS,lk the \'ictims of the pollution but also the cost of restoring the 

l'nnrllnnll'ntal degradation Remediation of the dama d' t' f . gc envlfonmen IS part 0 

tilt' PWCl'SS p( ·Su .. tainable Development' and as such the polluter is liable to pay 

the cost to till' indi\'id ual sufferers as well as the cost of reversing the damaged 

l'C\llogy ... 

Thi .. principk of compensating the victim as wdl as the environment is laid 

d(lwn 111 Sl'ctitlll ~ t'f the :\ational Environment Tribunal Act, 1995 Section 3(1), 

a .. ,1 I re,llh' .. t,lted, rdl'r-; to the compensation payable and it would be as per the 

Ill',ld .. "pl'cihl'd in the Schedule. The Schedule contains items (a) to (n) out of 

which itl'm" (a) to (el relate ttl the individual affected by the polluter while items 

(f) It, (n) rl'latl' tn the em'ironmental damage, including that to the flora and 

f,llIna The Court Ordl'fl'd the Celltral Government to establish an authority to 

deal \\"lth the situ,ltion created by the tanneries and other polluting industries in 

till' Statl' 01 T,lI11d :\,ldu. This authority should implement the polluter pays 

prll1cipk, and identify the loss to the ecology/environment; and 

indi\iduals/ familil's who have suffered because of the pollution, and then 

dl'll'rrninL' the compensation to reverse this environmental damage and 

COmpl'IlS,lte those who have suffered from the pollution. The Collector/District 

\Iagistratl's shall collect and disburse this money. This is the quintessence of the 

polluter pays principle. Absolute liability of the hazardous and inherently 

dangerous industry is the high-water mark of the development of polluter pays 

principle. In this way, "polluter pays" rule as interpreted by the judiciary has 

been recognized as a fundamental objective of government policy to prevent and 

control pollution. 
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Drawing inferencl.' from the international agreements relating to the 

precauti()lhlr~' principle l"', the Supreme Court of India, in the case of VeLlore 

Citizens' \\'df<lre FPTUIll \'5, Union of India has r f d t th ' , e erre 0 e precautionary 

principk ,1I1d tlll'rpt)\' declared it to be a part of the customary law in India In - ' 

thl~ case, the ((lurt has CIlnfronted with the problem on the one hand, to handle 

t[ll' mattl'r r"[atin~ hl Illdustrial pollution caused by large number of tanneries, 

dl~chMhinh untrl',lk'd tr,lde effluents in the agricultural fields, open lands and 

\\,lh'r wan; ,1Ild on the other, to save the environment from further degradation. 

In (l.der til b,l[,lIKl' the scale in such a complicated and techno-science matter, the 

court has looked hl the international efforts made in this regard. The Court has 

yil'Wl'd tlll' Ill1pllrtant d"\'l'I(lpnll'nts from 1972 to 1992; wherein the traditional 

r< lnn'pt th,lt dl'\'l'lnpllll'nt and ecology are opposed to each other has been 

gr ,1 d 1I,11 h" n·pI.Kl·d b\' till' concept of susta i na b[e de\'elopmen t. 

One (\\ the 'i,llicllt principles or what the court calls the essential feature of 

su~t,llllab[l' dl'\'('[opllll'nt is the Precautionary Principle. In the context of 

municipal law, according to tIll' court, it means three things: Olle, environmental 

nll',lSurI'S to be taken b\' thL' state or other authorities must be such that it 

,1IltICiP,1tl's, prl'H'nts ,md attacks the causes of environmental degradation. Two, 

if th"re are threab (If serious and irreversible damage then any lack of scientific 

certaint\' ~h(luld not be used as a reason for postponing measures to prevent 

environmental degradation. And third, the onus of proof shall be on the actor or 

the developer/industrialist to show that his action is environmentally benign. 

,> :'n undt"'rlnng tndnddte of tht" precautiOllary principle IS Ihat. lfl the fdn:" of s.c-ienhfIC uncprlainly. a party' 
')hould reJrdi;l trom ddlOIlS thett might hdrm thE' envLronment. and tlldt those ",\:1'10 oppose thts prohibition 
hdVt:' thE" burdt.~n of proof for c'4ssurlllg thr safety of the proposed action. The precdutionary prInciple had Its 
origin in thE:" mid.1980s (rOin thE' Genl1dll VorsorgE'prinzip. the d(,Clsions ddopted by St(lfes \vilhm the 
"orlh Seil ~:linistNial ConterE;'l1c(' mdrk the first use of this principle in mternat[OIldl law. ExplIcit reference 
IS Illdde to it III the 1984 Bremen lI.:1injsterial Declaration of the International Conference on the Protection of 
:\orlh Sea Ihe 1987 London Minisl.,i.l Declaration of the Second Internahonal Conference for the 
Prolection 'Of Ihe North Sea, Ihe 1990 Hague Declaration of the Third Conference on Ihe Prolection of the 
North Sea and the 1995 Dectuation of Ihe Fourth Conference on the Protection of Ihe 1'\ orlh Sea. 
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The Supreme Court has tried to locate the precautionary principle in the 

pn)\'isions of the Constitution. For example, Article 21 guarantees the protection 

[If life and personal liberty. Similar are the provisions of Articles 48A and 51A 

(g): one imposes obligation on the state to protect and improve the environment 

and the second proVides for one of the fundamental duties of the citizens to 

pn1tL'ct and impwve the environment. Apart from these, according to the apex 

Cllllrt, the ell\'ironmental laws have also recognized the aforesaid principle. In 

\Il'\\' of this constitutional and statutory position, the Supreme Court concludes 

that tIll' principlL' has become a part of the Indian environmental law. In view of 

this pOSItion, tlw Supreme Court has gone ahead and has directed that an 

<llltlwrit\' be appointed under Section 3 of the Environment Act to implement 

this principle. TIluS, the Vellore industrial pollution case was the starting point in 

llw prl'C<llltionar\' principle had also been emphasized in the M.C.Mehta caseBO 

where tIll' historical monument, the Taj Mahal, received a severe attack of 

pollution l1\' the industrial activities around it. The Supreme Court, applying this 

principle, has taken the stand that the pollution has to be eliminated at any cost, 

and that no chance could be taken when human life apart from the preservation 

of such a prestigious monument is involved. In view of this, the court has issued 

nl'(l'SS<ln' lhrections to the industries polluting the environment in and around 

the Tal 1'>i,lhal. The MV.Nayudu case nt is another example which supports the 

staml that the precautionary principle has become the law of the land and the 

courts do not have to wait for its universal acceptance or its implementation 

through the municipal law. 

'''' 1v1.CMphtJ v Union of IndlJ. AIR 1997 5C 734 
111 M.V "'Jyudu v. APPCB. AIR 1999SC 812 
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To further justih' and perhans extract the state l'nl'ti'ati' t I 
,t ve 0 conserve natura 

rl'S(lUl"CCS, the Cllurt cnunciated the doctrine of 'public tr t' th b bl' , us ere y 0 19ating 

consely,ltion b\' till' state, The 'public trust' doctrine has been referred to bv the 
" 

SuprCllle Cllurt 111 \LC. l'.lehta \', Kamal !'\ath: 1997 (1) SCC 388, The doctrine 

c'\knds to ndtur,11 rl'Sllurces such as rivers, forests, sea shores, air etc., for the 

purpllsl' \1( proll'cting the eco-systelll, The State holds the natural resources as a 

trustl'e ,1Ild Cdnn\lt C\llllillit breach of trust. In the above case, the State's order for 

gr,lIlt 01 a Il',1sl' Itl d nwkl located on the bank of the river Beas, which resulted in 

till' \hllL'l interiL'nng \\'ith the natural flow of the water, has been quashed and 

tIle' public Cpmpdnl' whICh got thc kasL' has been directed to compensate the cost 

('I l'estJtutJ(ln (If l'Il\'inll1l1wnt and l'cology in till' area, 

Lnh'rtunateJ\', most pf the ahove innovative principles borrwowing from 

inll'rnati(ln.ll <1gn'l'n1l'nts b\' the judiciarv have neither been followed 

(ulhisll'ntJ\' nor been in'>tituti\lllalized to make a long term impact on the 

l'l1\lronl11l'nt,11 gOVl'rI1.lIlCl' proCl'SS, For example, the precautionary principle has 

nut bel'n ,1pplwd 111 the Tehri Dam case where the petitioner as well as the 

En\'lrOlllllental Appraisal committee of the Government expressed concern about 

tIll' safety pI the dam, As far as the Court's emphasis on polluters pay principle is 

concerned, it has not been able il' control pollution, especially created by the big 

l'nterprise rather provided an instrument to the polluter to pay and pollute, The 

Court has failed to assess the utility of the application of the principle in the 

Indian context. 

4.1.6 Independent Expert Committee 

Recognising its limitation on complex issues like environment, the judiCiary has 

been seeking the help of scientific and technical committee in a number of 

154 



l'IlYin1nl11l'ntal cases, In the Doon Valley case 1:12 th court 'd ' f ' , e requITe 1Il ormahon 

llil II'hl'thl'I indiscriminate mining, continued under a legally valid license, had 

all\ ,1d\'l'rsl' I 111 pact on the ecology, Several committees, consisting of experts, 

\\l'll' ,1pP"inkd tll l''\amine the question, On the basis of their reports, certain 

I11111II1g lIPl'l,ltlllns I\'l'rl' (Jrdered to be closed immediately, and others in a 

ph'l~l'd 111,1I11lL'1 C;imil.1l'I\', in Tarun Bharat Sangh, Alwar v, Union of India,m the 

C;ul'rl'IllL' Cl lurt ']PP(III1kd a committee to oversee compliance of notifications 

,1I1d l lrdl'r~, ,]~ 1\ ell a~ to identify the limits of the protected area in a reserved 

fllrl'~t, In till' C;ludg" C,hl',1 q the c(Jurt relied on the reports of experts from the 

\llllI~tl'\' llf Fll\llllnIlll'nt and Forests, the State Pollution Control Board, and 

\'I'TI~L il1 "rdl'r tll dl'tl'rmil1L' \\'11L'ther the waste left behind by the chemical 

Il1dll~trIl'~ h,ld ,1Il ,llh'l'r~e impact Uplll1 the health of the villagers or not, and 

thl'Il,by tll Ii, ,]b'Llllltl' liability lll1 such rogue industries for the damage caused, 

111 C; Jag,1I1n,lth \, LlllllIl "f IIldia,I" intensive and semi-intensive aquaculture, 

"l'I'l' dl'cl.1l'l'd tll bl' l'Il\'inH]llll'lltalh- harlllful bv the C(Jurl, 011 the basis of studies 
, ' 

bl' the Cl'ntr,]1 1\lllutl<ll1 ClH]tr,,1 Board, the experts and the expert committees at 

till' 11,] tl< ll1,] I ,1I1d II1tl'rIl,] tl< lIla I Il'I'l'Is, III C(Jdavarman TIlirmulkpad,l<h the court 

a~kl'd till' ~t.lte gll\'l'rIlIlll'Ilt al1d the Central gll\'ernment to appoint committees 

tll stud,' ~l'\'l'r,ll pnlbIl'Ill~. ,11ld tll oversee implementation of orders relating to 

forl'st pnl!L'cl!on, 

These and otllL'r l'Xpl'rt committees in different environmental cases show the 

,1llxidv of thl' (ourt in arriving at a clear and objective assessment of the 

situation, \\'1lL'r(' chalk'nges and ((1unter challenges relating to pollution potential 

(1f an industn' arl' made, The judicial technique of appointing committees and 

, , f ' t ert bodl'es is ingenious as these result commissions and re ernng matters 0 exp , 

'" AIR 19H5 SC 652 
'" AIR 1992 SC < I~ 
'" AIR 1996 SC 1446 
'" A I R 1997 S(, H I I 
"', AIR 1997 SC 122H 
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111 more light being shed on areas of environmental and ecological knowledge. 

The feL'db,1Ck helps courts substantially to arrive at conclusions and to Issue 

appropriilte (lrders. 

however, certain problems with expert committees' report and the 

have been used at the discretion of the Supreme Court. Much 

l'llIiWnnlL'lltill decisions of the Supreme Court are developed and sustained by 

the scil'ntific community. Scientists engage with law when they give evidence to 

Cnurt, ((,lied dilta on the state of the environment, develop sampling techniques 

,mel makL' predictions for the purpose of environmental assessments. This crucial 

c(lntributi(ln from scientists gives environmental law its distinctive flavour. 

Lnlike other areas it is not developed primarily by the accidents of litigation. 

lhe fel,ltinn<;hip lwtween scientific knowledge, policy and law is complex and 

ch'lIlging. Law relies on science for its legitimacy. In practice, much 

l'llI'ironmentallaw operates in conditions of scientific uncertainty and hence may 

struggle for legitimaC\·. While the advances in science and technology in the last 

few decades han' been extraordinary, the fact remains that in certain areas 

concerning environment, where the data play a crucial role, the results of 

experiments conducted by scientific institutions have remained tentative. The 

results are aCCUf,lte in proportion to the accuracy of data and to the extent that 

experiment by use of technology has been able to eliminate all chances of 

inaccurate conclusions. It is stated that "faced with the growing complexity and 

globality of ecological phenomenon, science has ceased to be omnipotent. Strictly 

speaking, it is no longer possible to have so-called technical standards that 

express the facts in a definitive manner. Complete scientific certainty is the 

exception, rather than the norm" (Sadeleer, 2002). The U.s. Supreme Court, in its 

landmark judgment in Daubert vs. Merrel Dow Pharmaceuticals Inc (1993) 113 
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S.ct. 271'6, whilc refcrring to the different goals of sCience and law in the 

ascertilinmcnt of truth observed that "there are important differences behveen 

till' 'lucst Inr h'uth in the court-room and the quest for truth in the laboratory. 

SCIentific Clll1c1usions are subject to perpetual revision. Law, on the other hand, 

I1lU~t rcsoln' disputes finillly and quickly." 

On thl' sanll' lincs, \Ir. Brian Wyne (1992) states in his article "Uncertainty and 

Elwiwnnll'ntal hcaring" that "Uncertainty, resulting from inadequate data, 

ignllr,lIlcc ,mel indeterminacy, is an inherent part of science." Uncertainty 

beCllnll'S a prnblem when scientific knowledge is institutionalized in policy­

Illaking or uscd as a basis for decision-making by agencies and Courts. Scientists 

nl.l\ rdinc, Illodify or discard variables or models when more information is 

ill',lilablc H()\\'cvcr, ,lgcncies and courts must make choices based on existing 

scil'ntific kno\\lcdgc. In ilddition, agency decision-making evidence is generally 

prl'sented in a scientific form that cannot be easily tested. Therefore, 

lI1adcquacil'" in the record due to uncertainty or insufficient knowledge may not 

be properh considered. (Barton, 1991'). 

The survey of the above views reveals that the opinions as to science which may 

be placed before the Court keep the Judge always guessing Ivhether to accept the 

fears cxpresscd bv an ilffected party or to accept the assurances given by a 

polluter. 

In an L'arlicf case, namely, Vincent v. Union of India l'17, a direction Ivas sought in 

public interest, for banning import, manufacture, sale and distribution of certain 

drugs as recommended by the Drugs Consultative Committee. In this case the 

Supreme Court of India did not think of referring the matter to an independent 

scientific body but felt compelled to accept the Committee's Report. It said: 

'" Vincent v. Union Df India, AIR 1987 SC 990 
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"ll,lI'ing regard to the magnitude complexl'tv d t h' I f ' ,an ec mca nature 0 the 

eIllJuiry im'oIH'd in the matter and keeping in vie ,th f h" I' . . .... e ar reac mg Imp Kahons 

,)1 till' tntal b,lIl of cL'rtaiIl medicines for which the p h'h' h . 1 e oner as praveL, we must 

at the (lutsl't cle,ul\- indicate that a judicial proceeding of the nature initiated is 

11I't ,111 apprnpri'ltl' PI1L' fnr determination of such matters." The Court felt that 

PIKl' tlw experts appw\'ed or disapproved the drugs, the Court would not go 

into the cnrn'ctness nf their deci~i(}n. 

But. 111 a I,lter caSl" the Supreme Court made an effort to rder the issues to an 

indepl'll<knt C(lmmittl'L' of experts. In A.P. Pollution Control Board v, lvI,V. 

:-':anltiu ('l'>l'': is till' Court pWCL'edl'd to have the claims of the party tested by 

l'X!",rt". l!1l'rl' till' qUl'sti(ln was whether the industry was a hazardous one and 

\\lwtl1l'r In ca"l' it bl'came operatilmal, the chemical ingredients produced would 

'>PPI1l'!' pr 1,1ter percolate mtn the substratum of the earth, gets mixed up with the 

underground walt'rs which flow into huge lakes which are the main sources of 

,lrinking watl'r to t\\'l) metro citics namely Secuderabad and Hyderabad, The 

industr,· filed ,1 report of an expert which was accepted by the appellate 

,lUthorit\' cllnstltutl'd ul1lkr Scc. 2~ of the Water Act. 1974 manned bv a retired . . 
High Court ludgl'. 'n1l' High Court based on the decision of a Single scientist 

produced b\' till' industry, came to the conclusion that if the industry became 

opl'rational, it would not pose any hazard to the drinking water. This decision 

was affirmed b\ the High Court in writ jurisdiction under Art 226 of the 

Constitution of India, The High Court too simply went by the opinion of the 

expert scientist produced by the industry. 

But the Supreme Court felt that the opinion of the scientist was not tested or 

scrutinized by any expert body and therefore required to be thoroughly 

examined. The Supreme Court sought expert advice from the National 

'" A P PuliullOn c.:onlroi BOdfd " MV. Nayudu 1999(2) sec 718 
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Elwiwnll1l'ntal Appellate Authority (NEAA) who h . d f . 
" ,IC conslste 0 a retired Judge 

ot thc SUprl'11le Court and other experts The NEAA . d . was permltte to take 

l'\'idencc ,md obtain tl'chnical help from other scientific institutions. The NEAA 

\'i,ltL'd till' sitl', took oralcvidence examined various t h' ltd ' ec mca aspec s an gave 

,)n l'iabor,)1L' repprt, Cl)J1taining vast scientific data, as to why the industry should 

n[)t bl' fWrIlllttl'd tp \)f1L'ratc The NEAA Report went against the industry. It 

st,lkd th,)t tl1<'r" was sufficient sen pc for poisonous residual substitutes like 

I1lcl--,,1 PL'rC[ >Iatin~~ underground and reaching the drinking water sources. On 

th,lt b,),i.,. the Suprl'111e Court Sl't asidc the judgment of the High Court and the 

[)rder pI the .\utlwrit\' gin'n under sec. 28 of the Water Act and refused 

pl'r111ISsi[)n h)r tlw ind ustn' to pperate. (A.P. Pollution Control Board v. M.V. 

'\,1\udu 2()()1 (2) sec (12). 

fiw caw is ,1 cil'.u l',a111ple (If the bl'nl'fit of extensive scientific investigation. If 

thiS scil'ntJfic inn'stigation was not done, the life of millions of citizens in the two 

Cltll'S could han' bl'l'n endangered. The precautionary principle clearly applies 

here. Bec,lu'>l' the ;\ppl'liate Authority and the High Court did not have the 

lwnl'fit pI till' ('pinion of any scientific bodies to test the correcbless of the report 

of till' single '>cil'ntist. the decision went in favour of the Industry. But, as the 

C,uprl'111l' Court h,)d the benefit of the Reports of these institutions, it could arrive 

,)I a differl'nt conclusion. 

;\., statl'd l'arlier, scientific cllnciusions are based on the 'data' and 'procedures' 

applied In' the scientific institutions concerned, The conciusions are correct to the 

extent of the data available or to the extent of the efficacy of the procedure or 

technology adopted for analysis, With more data and by application of better 

scientific procedures, or better technology, a more accurate conclusion can 

always be arrived at. In the absence of a permanent independent expert to give 
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inputs to the Court, the Judges have had been using their discretion whether to 

refer or not to refer scientific issues to independent experts. 

The reports (1f expert committee given to apex court also raise problems of their 

e\'identiarv \·alue. No court can base its decisions on facts unless they are proved 

according to law. This implies the right of an adversarv to test them bv cross-
. " 

examinatiun or at least counter affidavits. However, in the S.Jaganath vs. Union 

of India Cl~l', the Court did not permit even counter affidavits to be filed in 

rL'sponse tu NEERl's report thL'reby making it difficult for individual affected 

partil's to set out their own cause. In such instances, the Court has unnecessarily 

indted criticism as using its discretionary power by not allowing other parties to 

participate in the decision-making process. 

ThL' courts strategy (1f appointing committees, which are supposedly expert 

buLiiL's some times also results in leading to a different set of unforeseen 

probkms while solving disputes. The Centrally Empowered Committee, for e.g., 

in the T.:'>J.Codavarman case, which was constituted vide a court's order is 

pt'rhdps one of the most glaring examples. Almost an equal number of cases or 

more as compared to the Supreme Court, which are undecided, lie pending in 

till' Centralh' Empowered Committee today. Numerous applications and lack of 

tl'l,th of the Committee has made such Committees only partially effective. The 

proced ural requirements mandate that the Centrally Empowered Committee can 

recommend certain things to the Supreme Court in the light of facts presented 

before them. Again, it is only when the Supreme Court endorses such 

recommendations that the order would be more effective. 

TherL' have bel'n serious concerns over the functioning and composition of such 

court appointed committees. It is also being strongly felt that this statutory 
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obligation of the Executive IS being diluted by creation of such committees , 
which now ha\'e assumed t t f a s a us 0 permanent statutory bodies as such 

committees arc now being created under the E' Pd' nVIronment ro ucbon Act as 

Special En\'ironment Protection Authorities and their terms depend on the 

Central Gon'rnment"s will. In other d wor s, court initiated committees or 

commissions are being converted into statutory authorities thereby creating a 

p,lraIIl'l power structure within the governance frame. 

4.2 Judicial Intervention in the affairs of other organs and its Implications 

The in tl'rn'n tion of Su prl'me Court in a wide range of issues, including those 

illl'll/\'ing l'Il\'il'onnll'ntal problems, has generated a debate about the 

competency and legitimacy of the judiciary in entering areas which have for long 

bl'l'n ~wrcei\'ed as belonging within the domain of the other organs of the state. 

T(l place till' debate in its perspective, it is necessary to understand the theoretical 

fllrmulations abllut the judicial power and functions in a democratic country. 

TIll'orl'ticalh, thl' dominant understanding of the judicial functioning in the 

COIllmon law world is that it can be rendered compatible with liberal democratic 

principles only if adjudication remains distinct from legislation. Indeed, ever 

since 1\1ontl'syuieu clearly formulated for the first time the theory of separation 

of powers way back in 17.tR, it has been argued that for the smooth functioning 

of democracy, judicial power needs to be separated from the legislative and the 

executive. This is the sense in which Montesquieu, the exponent of the doctrine, 

asserted "\'Vhen the legislative and executive powers are united in the same 

person, or in the same body or magistrates there can be no liberty. Again, there is 

no liberty if the judicial power is not separated from the legislative and executive 

powers. Were it joined with the legislative power, the life and liberty of the 

subject would be exposed to arbitrary control; for the Judge would then be the 

legislator. Were it joined with the executive power, the judge might behave with 
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\-il'll'nce and oppression_ There would be all end f tho th o every 109 were e same 

man or the same body to exercise these three powers"139. 

He based thi .. ll1odl'l (l\1 till' British constitutional system, in which he perceived a 

Sl'p.H.ltion pi powl'rs .1mnng thl' monarch, Parliament, and the courts of law. 

\Illntl'squil'u did spl'cih' that 'thl' independence of the judiciary has to be real 

and npt ,1pp,Hl'nt l11l'rl'l:--" "Thl' judiciary was generally seen as the most 

irnpl'rtant <11 ppwl'rs, independent and unchecked", and was also considered the 

Il'a.,t d,1I1gl'rpus. SUb'>l'qUl'nth', this doctJine of separation of power was 

inc, 'rl'pr,lll'd in traming thl' Constitution of different countries in the world. 

B,l'>l'd 1I1'"n this pnncipil', thl' framers of the American Constitution vested the 

lc'p,>latJn', l'wcuti\'l' ,1I1d judicial powers in three distinct authorities, bv the 

l''\prl's,> kltl'I''> ni the Constitutinn. Similarly, differl'nt constitutions of the world 

such as that <11 L K, India, Canada, and Switzerland have imported the doctrine 

of sl'paration of powcr in different ways, believing that it protects democracy 

and forl'stall .. tlT.111l1\' (Basu, 19:-;6, p..26)_ 

Ihl' impos_sibilitl (If ha\'ing a rigid separation of powers has, however, been 

i1lu'itratcd in the constitutilln of U_K.., America and India. For example, under 

..-\nll'rican C(lilstitution thl' President has got legislative powers in his right to 

send n1l'ssages to Congress and the right to veto, while Congress has the judicial 

power of trving impeachments and the Senate participates in the executive 

powcr of making treaty and appointments. Similarly, in U_K., the emergence of 

thL' Cabinet S\'stem of governmL'nt presented a standing refutation to the 

doctrine of separation of powers because Great Britain has a very closely 

connected legislature and executive, with further links to the judiciary. 

"" MOllle'qUl"" Dp L'Esplril des Lois, 1748 
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TIll' fr,1ll11'r<; I If tlw lnd i,1ll Constitution have not incorporated a strict doctrine of 

SI'p.n,lholl lIt 1''''''''1<; but have rather envisaged a system of checks and balances, 

rl,[)(\'-I\l'I~ll1g ,lilt! Implementation of policy are conventionally regarded as the 

l',du~i\"t, dOIll,lin 01 the e'-l'cutive and the legislature, with judiciary enforcing 

thl' 1,1\\' rlll' ~uprl'nw Court has itself recognized that the Indian Constitution 

h,l~ n(lt IIldl'l'd rl'(ogllised the doctrine of separation of powers in its absolute 

J'I gl ,lJ t\ but t hl' 'Ulldl(l1l S (It the d i Herent parts or branches of the government 

11,1\ t' b"t'll <;utlit"lt'nth dilll'rentiatl'd, Consequently, it can be argued that the 

Inti l,lIl ("(111<;11 tu tl(lll dpt" not (ontl'lllplate assumption, by one organ or part of 

till' ,I,ltt', (I' IUJldIPn" th'lt eS"l'ntialh- belong h' another i.". Howl'ver, the IlIdi,lll 

c:,Ul'fl'1ll1' «lurl. 111 till' Iklhi Laws ,\ct case has noticed that the Indian 

('PIl'tllllll(l1l d"I" III II \ ",I 11ll' Il'gl .. latin' .llld rudicial powers in the Legislature 

,mel tl1t' IUt!llI.H\' III dt',1f tl'1'II1", TIll' framers, in effect, hil\"e imported the essence 

1.1 tllt' 1lI1.t!t'rr1 d"drJI\t' 01 .. l'p.ual)(lll of powers, applying the doctrines of 

,"Iln,tlluh"l1dl IlIllllall(ll1 ,mel tru .. t. \:Olll' 01 the organs of government under the 

C(lIl<;tilutl"l1 c,m, therefore, usurp 11ll' function or powers which are assigned to 

,lIl(ltlll'r orgall b\ the COJlstihlti(ln On the same principle, none of the organs can 

dl\ 1,,1 ihdl l.1 the essential functi(HlS which belong to it under the 

C"n .. llllltion ", :\ .. Justice Kania observed-

"A/lh"lIgh III II(e COIISIIIIIII"11 "r /n./ia lirert' IS tl<' l'xpre,sioll 'f scraralioll oj pmpcys, it 

I> d.-,ll' 1/1.lt II l.-gIslatllr!' " ,mlted by tilt' COII<;lrtIlIrOlI alld detailed prm'isiolls are made 

Jnr lIIaklllX tll.,t Legi,llltllre Pi/,S Imt" , I, it thm top milch to Sill! tlull IIl1da the 

C,"htltlltl<'11 til,' dl/htlp make hlll'S, tilt, dllhl to ('xallS!' its ml'lI wisdolll, ]lIdgml'llt lind 

r.llrr"II"" III IIIclklllX lal(', I' rrilllarily etlst Oil the L<'gislature' Doc" il not imply that 

• ·t '- III 'r ' I fr "II ,'Iher P"'I';'li'l1<; of tile Canshtu/wll atiza bodies-excclltive tlna'~';' I «(ltr P!' (\fi ( ( " I. . - . .-

.111.1 III.buIII, are 11('1 IlIte/liled 10 dlsdrarge iegi-;lllti""junctiolls?"142 

"" Rdm jdwaVd KalJur v Slate of Punjab, AJR 1955 (2) SCR 235 
'41 Delh, Law'sease v Umon of Ind'd, AIR 1951 SC 332 
.. , O"lh, Laws rase v Ulllon ollndia, AIR 1951 SC 332 
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Importantly, the most visible aspect of the doctrine of separation of powers in 

India has been reflected in the Indira Gandhi· \' R .. . 1975. It has . aJnarall1 case 111 

been held bv the COurt that" though the doctrine of rl·gl·d ti· f . . separa on 0 powers 111 

the .-\merican sense docs not obtain in India, the principles of checks and 

balances, underlying that doctrine constitutes a part of the basic structure of the 

constitution or one of its basic features which cannot be impaired even by 

amending the Constitution; if any such amendment of the Constitution is made, 

the Court would strike it down as unconstitutional and invalidw ". The Court 

has elevated this feature of separation of powers to the basic inviolable structure 

(If the Constitution in the landmark judgment of the Supreme Court in 

I\(·~"ri'illltll/(ill Blm,.!r r'. LiIlIOII or [I/I/ra. The separation of powers is accepted so as to 

prL'sL'rve the freedom and independence of the organs of the state, whose 

indq1L'lllll'nce is Ill'CeSSarv for their proper functioning. 

Howevcr. in thL' post-emergency period in general and with the decline of one 

part\' dominatL' system in India in particular; the power equation between the 

thrL'e (lrgans of the government has been changed (Sathe, 2001). A closer look at 

the functioning of the Indian Supreme Court shows that its function is not totally 

subscribing to the doctrines of theory of separation of powers laid down by itself 

for the smooth functioning of the Indian democracy. The judicial power has 

surged ahead in recent times and its presence is felt in every arena of governance 

such as environmental protection, human rights protection, protection of 

prisoners' right, workers' right, etc. This process of judicial intervention is no 

longer confined to a particular arena of governance; rather it has become a part 

of every arena of governance process and more specifically in the environmental 

governance process of India. The outcome of judicial decisions in several cases, 

in general, and in environmental cases, in particular, reveals that the court has 

entered into areas that traditionally did not belong to it and were ought to be the 

'4' Indira v. Rrljl1Mrlin, AIR 1975 SC 2299 
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concern of the legislature and the executive Thl's f' d' . I' . . process 0 JU !Cia llltervention 
in governance matters is viewed . d' . I . 

as JU ICla activism in present days. Judicial 

activism means essentially that the judiciary expands its own scope and 

Jurisdiction and gOL'S into matters not normally considered to be within its own 

dl)lllain and that the JudiciarY often goes beyond giving of judgments and 

issuing l)f specific directions for executive action and sometimes even monitoring 

tlw progrL'ss ot ,lction, resorting to what is known as "continuing mandamus" 

(I \'L' r, 2()()b). 

Thl' l'xpansion [)f judicial activism through environmental cases, in particular, is 

widl'l\' debatl'd ,1Ild discussed in India. On the one hand, those who believe in 

tIll' h\'ing constitutiunal approach to judicial philosophy view judicial activism as 

a sign of IHlpl' to set shortcolllings right. They argue that the approach of the 

Court in polio' l11attl'rs is to ask whether the implementation or non­

impknwntatlon of thl' policy results in a violation of fundamental rights or not. 

It thl' Court finds thl' violation of constitutional provisions then it can direct 

,luthoritil's tp dischargl' their duties. In M.C.Mehta v. Union of India,I~4 the Court 

h,lS l'xplainl'd how, dl'spite the enactment of the Environment Protection Act, 

ILJHh, therl' had bL'l'n a considerable decline in the quality of environment. The 

Court hilS noll'd that despite several PILs, the required attention does not appear 

to han' bl'en paid by the authorities concerned to take the steps necessary for the 

dischargl' of duty imposed on the state. Any further delay in the performance of 

duty imposed by the Central Government cannot, therefore, be permitted. 

Suitable directions by the Court to require performance of its duty by the Central 

Government need to be mandated by the law. The Court, however, required the 

central government to indicate what steps it had taken thus far and also place 

before it the national policy, if any, drawn up for the protection of the 

environment. 

'" M.CMehld v Ullion of India, AIR 1998 (9) see 589 
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The Supreme Court's directions to the implementing agencies to implement the 

l'Iwil"l1I1l11ental la\\'s l)r when it asks the pollut t h ' . er a pay t e compensation for the 

daInage it h,)s dOIll' to the el1\'ironment and to til ' I h b I e peop eave een we comed, 

rhis proCl'ss l)t Judicial intL'n'eIHion to ensure better quality of life and an 

attl'mpt tll chl'ci-. glln'rIlInental lawlessness are said to have 'transformed the 

SUPrL'Illl' Cllurt (l/Indi,) into a SupreIne Courtfor Indians' (Baxi 2000), 

\1.111\ (It till' rl'Cl'nt (h,mges in law and policy relating to environmental 

f'I!lll'di(ln Ml' al~ll (1\\'L'd to the Judicial decision in environmental cases, For 

"\,lmpiL', thl' rl'Cl'llt d,'cisllln of the government of India to set up a national 

l'n\lI'Illln1l'nt (lurt ,md fllur Illore at the regional level, one each for the 

\:(lltllL'rIl, c,outllL'rll, l:astl'rl1 & \;mtheastern, and Central & Western regIOns 

(lIlSIStIllg llf JUdlCi,ll ,md scientific experts, is reflecting the Court's earlier 

dIrl'ctioll 11l ,1 Ilumber of caSl'S to set up environmental court to deal with 

,', Impll''\, I~~llL'" iIlI'llh'ing in l'I1\'ironIllental cases, Similarly, the Environment 

Imp,Kt :\~~,'ssml'nt Ilotificatilln of 199.t issued by the Ministry of Environment 

,md Forl'st tlll'\'alualL> the socio-economic, cultural and environmental aspects of 

"\"'1'\' PHIJl'ct bdllrl' gi\'l'1l clearance has become mandatory due to the 

Clliltinullus eIllphasis llf judiciary on environmental clearance in infrastructure 

proJl'cts, 

The Supreme Court directions in environmental cases in several key areas have 

bl'cllme benchmarks and indicators for High Courts to resolve environmental 

disputes at the state level. The Supreme Court directions in the T.N Godavarman 

\'S, Unioll of India to prohibit any non-forest activities in forest areas has become 

a precedent for the High Courts to resolve environmental cases of this nature, 

For example, in Pyari Devi vs, State of Uttar Pradesh,Hs the Allahabad High 

Court endorsed the prohibition of mining in the reserved area, Similarly, in the 

14; PYdfi Devl v, State 01 Uttar Pradesh, AIR 2004 All 70 
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Goa foundatiPIl caseI4~, the Bombav High Court held that prior approval of 

Cenh',ll G,wCrlll1lent was necessarv not onl\' for use of f t btl f f '. . ores, u a so or use 0 

dlT cwp land ... Cl'I1tigUOU5 to the forest. 

On the other hand, the originalists argue that the intervention of judiciary is 

\'inlating the principil' of separation of powers as the theory of separation of 

pO\\'l'r suggests that cach organs of the government has to perform within the 

prcscribed limits as ,ksigned by the constitution of the state. In a number of 

(,lSCS the Supreme Glllrt has gone beyond its adjudication function to protect the 

l'llyimnment, tlll'H'bl \'iolating the principle of separation of powers and 

creating problems for other organs of the State. Its continuous intervention in the 

affairs of executi\'e, questioning the validity of government policy and resuming 

administratin' powers to protect the environment aggressively has invited 

steadfast resistance from administrative branches. F(lr example, in the Delhi 

\'ehicular polluti(ln case, the Court directions to convert all commercial vehicles 

IIltp C\JG has \\ Itnessl'd protest not only from the private companies but also 

from the gO\'l'rnment of India and the Delhi state government. Steadfast 

resistance fmm the agencies responsible for enforcing the court order has raised 

'il'riou<; que'>tions abllllt the wisdom of this decision. 'vlany opponent'> have 

disputed the rL'liabilitl' and practicality of CNG arguing that the technology is 

'>till in dC\'l'lopment. making the conversion both risky and costly. By 

di<'fl'gardillg till' pleas of the Delhi government and insisting upon the 

implementation (If its orders, the Court seems to be usurping the authority of the 

existing pollution control structures to fulfill their duties independently. This 

raises both institutional and constitutional questions, as the Court wrestles to 

determine which branch of government is best suited to handle pollution control 

matters. 

"" Goa FOllndd[lon \'. State 01 Maharashtra A!R 200! Bom 316 
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In thL' matkr rdating to fOrL'sts in TN G d . 
, .. 0 avarman Tlrmulkpad v. Union of 

Indl.1. the Court has set un a Cl'ntral Pow C' . 
t er ommlttee to examme the issue of 

depiL'tion nf forL'st covef, and to consider questions such as who could be 

f'L'J'mitted tn U~L' forest produce and in which circumstances this is permissible. 

1Ill' <-'nurt ha~ imposL'd J'L'strictions on the felling of trees and sale of timber. In 

of continuing mandamus, it has closely monitored the 

lI11pll'nll'nt.1tion 01 ih orders. 

It " .11~o .ugul'd th.1t JlIdician' is indfective in implementing its orders and 

dlrl'dl<'lh "I '·.HIU1I~ 1l.1tllres. Fllr instance, in the Delhi Industrial Pollution Case, 

tl", c.,1I1'J'l'1l1l' '-'Plll't ul Illdia has difected the Delhi administration to relocate all 

till' Indu,tl'll" In'lll 11l'lhl to Rohtai-. without understanding that relocation of 

I'"lill tlllg III d 1I ,t Ill" Ml' llut gnlllg tll red uce the pollution level and would rather 

lIll II rl'inc.11L' till' plllill tJlln probIL'm. J 11 this case, the Supreme Court has also 

1.1liL'd tll l'1l~Url' till' Iml'll'1111'ntatHlll of its directions and workers' right. 

III .1 llumbl'r ul utilL'r ca~e~, hll\\'L'\'l'f, the continuous non-implementation of 

JlId1U.11 urdl'r~ h.l~ bL'L'1l Sl'en as undermining the Court's authority. There is a 

dllll'I'l'IKL' bL'lwl'L'n the judgment of the court to uphold the principle of justice 

.1Ild the ~en~L' of justice being felt b" the aggrieved parties. The latter aspect of 

Judgl'llll'IlI is assessed based on thl' implementation of judicial orders. A review 

of the Supreme Court direction on the environmental cases through secondary 

~llllrCl'S suggests that the Court has failed in a number of cases to ensure the 

lI11pkmeIltation of its directions to protect the environment. For example, the 

JudIcial directions to close down polluted industries in Patancheru has invoked 

Il'mporary action by the government but no permanent solution has been 

provided to ensure better environmental conditions like safe drinking water and 

clean air. The directions of the judiCiary to give drinking water without any cost 

to the affected villages, remediation of the tanks, and health facility to all the 
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affected Yillages, to carry wastewater from Patancheru to Amberpet bv 

((ll1structing a pipeline of 18 km before January 2001 have not been implemented 

Ihus far. lhe judiciarY has also failed to implement its directions in the Ganga 

m'l'r pollution case. The tanneries continue to operate even though strict action 

has been prdered by the judiciary against the polluted industries both in the case 

pI till' Kanpur and Calcutta tanneries (Singh, 2006). 

Tlll~ h,lS madc till' critics to argue that the court is not cljuipped with the skills 

and C(1mpetL'ncl' III discharge functions that essentially belonged to other organs 

(If the g(lH'rtlIlll'Ilt. Its institutional equipment is not adequate for undertaking 

ll'gislatiPIl or administrative functions. It does not have the equipment for 

f)1onitl'nng \'acious steps that are required for the protection of the environment. 

II ,,1I111(1t l'tHird,' stop environmental degradation or government lawlessness. Its 

<lelt()t]', III till''>'" areas arc largely symbolic. A judicial system can suffer no greater 

lack of Ctl'dibilih' than a perception that its orders can be flouted with impunity. 

JU'itin' 5.P.Bharucha of the Supreme Court has expressed this concern as 

follows I~~: 

"Tll/s COllrl 1111/51 refrllill frOIll ptlssillg ordcrs Ihat mil/lOt be enforced, 1l'lUltel'l'r 

llie(lIl1ritllw'lIttll right IIIIlY 1,1' IIIlIt ilOIl'1'1'n good Iilc musc. It sen'es no plllpose 10 

,,,,,111' 501111' lugh profile IIl1llldlllllllS or dec/llmlioll thllt (1111 rellllllll only 011 pllper, 

It 15 rPllIltcrl'rotillclll'C 10 IIIH'c people SflY, "The Suprell/e Court hilS 110t bee I! flb/e 

to do IIIII{lillllg or 11'01'51'. It is of mrdillaiullportllllCC /0 the cOllfidence that people 

Iwl't' III tilc COllrt that its orders IIrc ullpllcltly lind prolllptly obeyed lind it is, 

Iherefore, of mrdil1ni lfllpor/flllce t/rllt orders t/wt lire illcapflble of obedience and 

I'llforCelllc lI/al'C 110/ fIlllde, " 

_ 'I I . f SUI'reme Court Bar Association's Golden Jubilee's Lecture 
14, Ju:stl((' S.P Bildrucild 5 [ndugura edure 0 ~ _ . 

Series (2001) on Su !,reme Cou rl on PublIC Interest LIllgatlOn. 
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TIll' Apex Court after recording its distress 0 'I ' , 
' n non-Imp ementatIOn of Its orders 

h\' tile' Stall' Government hilS constitut d I' 
, e severa regIonal and national 

Ctl!1l111ittl'l'-; for implementation of its orders H' f f ' , owever, even a tef ormahon of 

thl',>e l\ '111 Illitll'l'" the problems persist which hints at the fact that the solution 

pl'rhaps dpc" nl)t lie in formation of committees hut more effort is required on 

the part pt the l'V'ClIti\'l' which is the actual implementing body, Unless fuIl­

fledged CIH'pcratipn fn)111 it is sought, real and effective implementation of any 

Court orliL-r is \"l'n' difficult 

Thl'Sl' ,1Ild <1thl'r dL'cisional law on environmental cases of the Indian Supreme 

Cuurt h<l\l' highlighted that the Court has clearly transcended the limits of the 

JlIdici,ll fllnctillns and has undertaken functions that really belonged to either 

1'"\I'Cllti\"L' llr Il'glslature, According to critics, while law-making through 

lIltl'rprl'tati<ln and expansion of the meanings is a legitimate judicial function 

\\'Ill'rl'.ls the lll.li--.ing of .1n entin'l\' new law, which the Supreme Court has been 

dOlllg thTl1Uf~h dirl'ctillns in a number of environmental cases, is not a legitimate 

jud ic ial function, 

Hmn'\'l'r, l'\'l'n those who disapprove of judicial intervention in the affairs of 

other organs of the stiltl' do not ask for its abandonment but only that it is kept 

within reasonabk' limits; and those who approve of it would still condemn what 

tIll'\' consider to be judicial excesses, Given the pervasive failures of governance, 

callousness (IT excesses by the executive, non-performance by the legislature, 

wide'ipread corruption, and the dismal state of affairs, there is a tendency in this 

country to turn to the judiciary as the only reliable and functioning organ of the 

stiltl' in comparison to other organs and the last source of relief; and hence this 

reinforcl's the judicial strength for an activist role (Sathe; 2001, Iyer, 2006), Now it 

has been it widlv recognised fact that not only in environmental cases but also in 

other Cilses on socio-economic issues, the intervention of judiciary in 
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environmental governance has been taking place d t th f 'I f I ue 0 10' al ure 0 otler 

organs to discharge their constitutional duties Precisal 't Id b d h ' ~ y, 1 COU 10' argue tat 

there is broad recognition of the role played by judiciary in the governance 

4.3 Summary 

The examination of the impact of judicial intervention on environmental 

glllTrnance through an appraisal of innovative methods and its interference in 

tht' attair~ "f other (lrgans to protect and improve the environment reveals that 

tIll' .11'(" C(lurt has gOIlt' beyond its traditional functions of interpreting the law, 

\\'htlt' tIlt' adnlCatl's (It the traditional theory of environmental jurisprudence 

h,1\"(' bt't'n critical ab(lut departure from the mould of adversarial litigation with 

it-; prl'ci<,(' pleadings and procedure, and while administrators have been uneasy 

,1bllut 11Ititlial enlT\l,lChment into the area of executive, the intervention of 

,ud iCIM\" in resolving l'1H'ironmental disputes has led to evolution of several new 

pnnciples in the l'I1\'ironmental governance process, The innovative methods 

"lIch as entertaining post card as litigation, allowing third party to file petition, 

~p"t n<,it, t'1l-..ing ';11(1 11/(1111 action against the polluter, deciding compensation 

bllth for t'1l\"ironl11l'nt and affected party, applying international environmental 

prinCIples to dlll11estic environmental problems have widened the scope for 

justice and recognition of the values of environment and awarness among people 

about their eIH'ironmental rights and duties, However, most of these innovative 

nlL'thods introduced by the judiciary have neither been followed consistently nor 

institutionalized to make a l(lng term impact on the environmental governance 

process, In such situations, it is necessary on the part of the Court to lay dO\"\in 

cl'rtain basic guidelines to be followed while introducing innovative methods to 

resolve environmental disputes in India, 
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As far as the interference of judiciary in the affairs of th h 
- 0 er organs to protect t e 

environment is concerned it is found thIt tho fa h" d ' , ,~ r-reac mg JU gments In cases 

liI-.e coastal zone protection, Court decision in the Bicchri village industrial 

pollution, closing down of industries discharging effluents into river Ganga, and 

protl'cti()n ()f forest ha\'e exposed executive failures, Despite the problems of 

judicial predictability and the feeling that the constitutional balance may be 

'lfferted, till' Court decisions ha,'e been effective in protecting the environment in 

,1 IllI111bl'J' (1f environmental cases, Given the present executive and legislature's 

failul'l' in discharging their constihltional duties and bearing in mind the Court 

,1S till' fin'll Interpreter of thl' constitution and protector of fundamental rights, it 

IS important to \'iew these criticisms as indicators of the safeguards and checks 

th'lt thl' court must now build into its environmental jurisprudence, The 

in ll'rfl'rl'ncl' of judiciar\' in the affairs of other organs to protect the environment 

gPl'S bl','pnd the traditional judicial function but where laws are not seen to be 

l'nfnrcl'd, pMticularl\' where the environmental cases draw the attention of court 

b,' l'spou.,ing a public or community and not a private cause and to restore the 

intrinsic ,'aim' (If nature, the Court intervention has to be seen as a part of its 

constitutional dutil'S. What needs to be prevented is that the activism of judiciary 

should n(1t turn into judicial adventurism, Justice A.5.Anand has rightly 

cauti(1lll'd th,lt "the Courts ha\'e the duty of implementing the constitutional 

safeguards th'lt protl'ct individual rights and uphold rule of law but that cannot 

push bad., till' limits of the Constitution to accommodate the challenged 

\'iolation, All it means is that judges are expected to be circumspect and self­

dISCIplined in thl' discharge of their judicial functions HH
", The future of judicial 

rol(' in environmental governance, therefore, will depend much on where and 

h()w the Cnurt strikes a balance between the law, and its quest for protection of 

environment through increasing intervention in the affairs of other organs, 

lH~ Justin:' A S, Andnd's (1997) Krishllc1 Rao \1emoriral Lectllrp 011 ProtectiDn of Human Rights-Judicial 

ObIigdiion or Judicial ActIvism 
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CHAPTER V 

CONCLUSION 

Since the 19S0s, thl' role of Indian Supreme Court in the evolution of 

el1\'irOnllH'ntal Jurisprudence has been significant, innovative and also partly 

C(1ntrp\l'r~lal ttlr dl'\'iating from its constitutionally assigned powers and 

functipm I Ill' present study has been designed to seek answers to some of the 

ill1port,lnt questions \'i/" how 'green' is the Indian Supreme Court? If it is 'green' 

thell \\IlL'n is It 'grl'en' and why is it' green'? And finally, what is the impact of its 

'grl'l'l11lL'S< l\ll l'l1\'inHlll1l'ntal governance? I have examined the broad objective 

of 'gl"l'l'nl1l'SS' of the Supreme Court, judicial decision-making process on 

el1\'irnnnlL'ntal Issues and the impact of judiciary on environmental governance, 

TIll' "greenness" of Ind ian Supreme Court from 1980 to 2000 has therein been 

e\plored III till' realm of two broad conceptual perspectives: environmentalism of 

pOllr ,lllel Illlddle class Indian environmentalism through an appraisal of judicial 

outCOlllL'S In different environmental cases in the Supreme Court. The judicial 

deClsilln-m,li-.ing on l'l1\'ironmental issues has been examined by applying an 

integr,ltl'el approach consisting of both legal and extralegal factors, The legal 

factors Ml' captured through an examination of legal doctrines and facts relating 

to l'l1\'Irll1ll1ll'ntal protection and improvement; while the extra-legal factors are 

Identifil'd b,lsed on a dL'tailed review of selected environmental cases and by 

USll1g information collected through personal interviews willi different 

petitiOlll'rS, law\,efs and judges, The impact of judiciary on environmental 

gm'l'rnancl' has been explored through an appraisal of different innovative 

methods and principles and structures created by the judiciary in interfering in 

the affairs of other organs of the state and its implications, The details of the 

findings of the study have been discussed below, 
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5.1 Summary and Findings 

Assessing the' greenness' of the Indian Supreme Court, the study has found that 

there h,ld bl'l'n a com mon . pro-em'lronmental thread running through 

"
ud<Tenwnh trom 1980 to :WOO. TI C I i 

o 1e ourt lal made no distinction in its pro-

enviwnml'nt ,)pproach irrl'specti\'e of the parties (state, industries and people) 

who pollUll'd tIll' elwirnnnll'nt and the people (rich, poor and middle class) who 

\\'L'rl' .1ttl'cted by the polluti(ln. In a number of cases, even the Court had taken a 

pn 1',lCtin' ,md ,) ggressin' .1 ppl'll,1(h t(1 protect the environment. The Court held 

that dL'tl'rl<lrati(ln of l'n\'iTonment through industrial activities or non­

iml'll'nll'nt.1tl<ln ot elwir(lnl11entallaws by the implementing agencies cannot be 

It 11l'1',) tl'd ,1' 11,1 t u I'a I I'l"OU ['Cl' , It ke \\'a ter; land and air are an integral part of 

o\'l'r.111 hUl11,m \\·,'II.h,'ing and tlwir future generation. 

Corn lh, 11,1 tlllg \\. i til till' find i ngs of earlier studies on Indian environmentalism 

(Kn,hn,), lYlJh; Ba\l,k.u, 'illlha and Philip, 2(06) that finds the failure of state to 

under-tand ,md a,'(lci,ltl' itself with other social structures, (viz" migrants, 

labour, p'l(lr ,llld d 1".1ll\' ,111 tagl'd sections of the society, etc. in the process of 

l'll\'inlnl11l'llt,ll PI(lll'ctionj, the present study also shows that the outcomes of 

judiCial d,'cI'I,ln, Ml' n(lt based on the dominant understanding of 

el1\' i TOnl11l'll t,lit ,m III Ind ia, i.l'., em'iron men tal protection needs to be done for 

the 1i\'L'lih(Hld tit the peop'" thT(lugh devolution of power to the community for 

the u'e ,1I1d m,lnagen1l'nt (If llatural resources. The Supreme Court's greenness 

was more ill till' forl11 of middle class environmentalism, i,e., to preserve the 

qlhllitv of enVilOlll1lL'nt for its intl'insic value and to enjoy a quality of life, 

H(l\\'l'\'l'r, in certain cases thl' Court decisions deviated from its own precedents 

and inll'rprL't<ltions to protect tIll' environment. Unlike its pro-environment stand 

in water and air pollution and forest degradation cases where judiciary has come 

down heavily against state agencies, the Court has followed a hands-off 
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approach in enYironmental problems due to inf .... . . raSLl ucture projects carned out 

anti pnlllHlted by the state In such nature )f . ~ .. . ' . ( cases, JUlllClary has subscribed 

Ilci ther h 1 till' \' a I ues of em' iron men talism of poo . t ' t d tl ' . h r as I relec I.' lelr ng t over 

fprl'~t rl'~(lUrCl'~ and right to habitat nor to the values of middle class 

l'llI'ironnll'ntalism as it also rl'J'ected their clal'm to preserve the biodiverstiy, 

conccrn Il1r safety of the dam, etc. Similar to the findings of Baxi (1996); 

L" p,ld 11\-.1\' (2000) and Bhushan (2004), the study also finds that the Court has 

uplwld till' "tate de\'clppment initiati\'es whether it is construction of the dam by 

displacing fW(lpll' ,1Ild degrading the forest covers or construction of thermal 

Pl"H'I" pl'\I1t \'llllatlllg l'n\'iwnnll'lltal guidelines in the name of larger interest. 

To undeht,llld these diHerent patterns and trends in judicial decisions, the role of 

iL'g,ll and c\.tra-ll'g,11 factors such as individual approach of judges, resources of 

litig,ll1ts, ,md the prl'\',liling s()cio-l'conomic and political environment in the 

jUdlCi,li dl'cl~ion-making process on environmental issues has been examined, It 

is nbsl'f\'ed that legal facltlrs including Constitutional provisions, Statutory Acts 

and COmllltln Law principles have made a difference in the decision-making 

pwces., but as the case l'\'o\ves, extra-legal factors have dominated the outcome, 

TIll' main t(l(lls that han' been used in the justice delivery mechanism are the law 

and the pn'Cl'dl'nts But there are some judges of the Supreme Court, namely, 

JustiCl' P.:'-J. Bhagwati, Justice V. R.Krishna Iyer, Justice Kuldeep Singh, Justice 

S.P.Bharucha wht> have gone beyond the traditional tools and have thereby 

<;ought answers to thl' issues from foreign comparative laws and precedents, 

international environmental law position, law literature, and the multi­

diSCiplinary information. In case of complex questions, generally the Supreme 

Court has taken the help of experts. A few judges even visited the concerned 

sites to form their own opinions. 
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How{'n'r, as far as the ideololTical values of" d ' 'h 
tJ JU ges wit regard to environmental 

case'" due to dl'\"e!opnll'nt activities of tIle stat d" 
I' are concerne , unlIke other 

shldies" the preo;l'nt study finds that the activist J'u i I b ' 
, l ges are caug lt etween theIr 

idl'plllgical \'alues and the F1revailinv socio-econo' d I'h' I ' 
tJ mlC an po I ca envIronment 

in rl'sllh"ing CIl\'I)'(Hlll1l'ntdl disputes, It is surprising to note that the judges who 

ha\'l' gi\'cn 1l1lIlll'l'PUS pro-L'Il\"ironmental judgements that challenge the state 

dgl'!lCil's and h,l\'l' shown their activist approach have at times failed to follow 

tlll'ir own prl'll'dl'nts til protect the L'nvironment and people's right to life in 

L'n\'!n lnnll'ntal C,1Sl'S ,1gainst dL',"l'Iopment and economic policy, 

\\ith ll'gMd to till' Il'S(lurCl'S of litigants in environmental cases due to 

intrao;tructllll' C,l'l'," thL' thl'on' of resource inequality as argued by Galanter 

(l q::--/) Iwld" t rlll'" ,1 S thL' peti tioners have often fai led to convincL' thL' Supreme 

Cllurt ab"ut thl' l'll\"irnnnwntal problems, However, in other environmental 

case's, thl' Irtq,~'lIlt rl'sourcpo; have not made any difference in the overall outcome 

of ludlcldl deci")on,,, l'nlike the 19805, the environmental cases in the 19905 have 

im'''h-ed nwrl' technical and complex issues and competitive parties, but the 

appn laeh pf llldiciar," has remained consistent in the outcome whether it is filed 

b\ indinduals p[ :'\rGOs or legal experts, The network among different social, 

scil'ntific and kgal eXpl'rts in addressing the environmental problems through 

rudicial inll'n"ention has also wihll'ssed the emergence of 'intellectual coalition, 

which i~ graduallv proving strong for the 'upperdogs' in environmental cases, 

Filldllv, the impact of ]udiciary in environmental governance through its 

innll\"atin' methods and interference in the affairs of other organs has 

dcmonstrated that during the last two decades the Supreme Court has exhibited 

its k'gal scholarship in the development of environmental jurisprudence" First, it 

has made it clear that in initiating judicial process on environmental issues, it 

does not require to ask the bonafide of the petitioner in order to address a larger 
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public interest and more i t I I 
mpor ant y t 1<' rights of the poor and disadvantaged 

sections of the societv. Second for the first ti . d" h . 
~, me JU Icwry as made It mandatory 

that the right to healthv environment and right to health . t I f " are an In egra part 0 

the right to life under Article 21 of the Indian constitution. Third, judiciary has 

compelled the state and other implementing agencies to discharge their 

constitutH1nai duties to ensure the above-mentioned rights of the citizens and 

al~ll in prll\L'cting ,md improving till' environment. Fourth, judiciary has also 

applied 1,1\\'<; and I'lllicil's initiated at the international level to solve domestic 

elH"lwnll1l'ntal problelll-; and thereby setting the trend for new principles in the 

l'nvironnll'ntal jurisprudence of India. Fifth. b\' '1ggressivcly and controversially 

'lddr"'>'ln.'~ ,'(ll1tlilh Mllund l'll\'irunmental problellls, the Supreme Court has 

,11"" rolL'>",l .1\\',H"Lh'''' ,,,LKl'rlling Illdia's l'n\'ironnwntal issues. 

In till' pr"cl'"'' (11 intL'rn'ntion. judiciary has discharged its constitutionally given 

judicial n'\'il'\\' ~',,\\'er in some cases and in other cases it has innovated new 

prll1cipil'" ,mel crl'atl'd new structures to implement its decisions, which are 

labell'd a, [udici,11 activism. However, the study finds that the most of these 

inllU\'atin' methods have not been consistently applied 111 resolving 

ennronmental diputl's bv the judges and have also not been institutionalized to 

bl' more effective in the judicial decision-making process on environmental 

Issues. 

TIw stud \' abo finds that in a number of cases the Supreme Court has gone 

beY(lnd its adjudication function tll protect the environment thereby violated the 

principle of separation of powers and has created problems for other organs of 

the State. Ito; continuous intervention in the affairs of executive, questioning the 

\'alidity of government policy and resuming administrative powers to protect the 

environment aggressively have invited steadfast resistance from administrative 

branches. Through intervention in others affairs, it has been found iliat the Court 
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has prevented the executive branches to emerge as an effective body for 

protection of the environment. An examination of the environmental legislation 

and bureaucracy in India makes it clear that the infrastructure is already in place 

for dfective environmental management. While the Court evidently intended to 

protect the health of the citizens, it may in fact be impeding the development of 

m,lrl' dfecti\'e environmental controls in the country, 

In <;ome caSl'S, it is obselTed that the court is not equipped with the skills and 

Cllmpl'tence t(1 discharge functions that essentially belonged to other organs of 

thc gll\'ernnll'nt. I ts institutional equipment is not adequate for undertaking 

legislation pr administrati\'c functions, It cannot create new rights, such as right 

to l'I1\'ironnll'nt. right to health and right to information, It docs not have the 

equipment for mpnitpring various steps that are required for the protection of 

the elwironml'nt, It cannot entirely stop environmental degradation or 

gOH'rnnll'nt l,lwlessne5s, Its actions in these areas are bound to be symbolic. 

:\Ith"ugh Ih h,,~tinl'~<; h,15 caused man\' predictable and perhaps avoidable 

l'Itl'(t,>, tlw~l' dtlll'h h,1\'l' in m,m\' wavs bendited India's environment and has 

tl1('re[1\' gilL'n ci\'il '>ocieh and l'l1\'iwnmental advocacy groups a renewed 

opportunity to prolL'ct ,md lI11pnl\'e environment in India, 

On till' ba'>is ot till' ,1b(lI'l'-discussed findings, it can be concluded that the 

C,upn'llll' e<Hlrt h,)<' bl'l'n ,lCtin'ly engaged in resol\'ing environmental disputes, 

f\, is l'\'idl'llt fnllll thl' analysis, there has been a flurry of environmental cases 

cOllling ttl thl' Suprl'ille Court against industrial activities, state development 

polin' ,mel l'nCl'oachnll'nt by' people in forest areas for the purpose of preserving 

environnll'ntal qUillitv and protecting natural resources from further 

degradation, The Supremc Court has intervened in environmental issues and has 

, I 't 't't" t' t',r imnlcillenting and administering cnvironmental laws USCl I as JUs I lca Ion l t 

and policcs to an extcnt that gocs beyond the traditional function of judiciary, 
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The Suprenll' Court has made interpretatiolls and' d d f Issue or ers or the 

pwll'ctinn (11 t'n\'inlllllll'nt irreslJective (11 partie 'I ii' , 
r • S V10 a ng environmental laws 

.1nd p(lli(ll'~; IOl"<ltiPIl of the environnlt'ntal problem' ff t d h' d , a ec e par es; an 
pl'b til lilt' 1'-;' b,le kg)'( 11111 d , 

I hi" 1I1(J', '.1 .. i ng «(lll(t· rn 1'Illt'rgeJ from the judiciary due to sevt'ra I factors, viz" 

tlw r"lc' I'l.l\('d h\' till' l'Il\'irpnmental mm'ements in creating awareness about 

1'111 Jr(lll1111'llt,1I i,,,uv" hpth ill the public discourse and at the policy making level; 

"Illt'rgl'lllC' "I "ll\in'IlI11"llt,11 \IGOs/activists and their role in drawing the 

.lttl·llti(l1l <>, jllt!i,'i,lrl b\ dr'lfting ,1Ild filing P[Ls, the attention paid bv individual 

[lIdg"" h ,·nkrt.lil1lng pt'titions ,lilt! most importantly the continuous 

dl'gr,1tl.Jti<ln ,'l "Il\'lrOlll1ll'l1t f(lr del'l'lnplllent acti\'ities and private interest and 

1,lllm,· ell "t,lt,· .I);l'T1l'i('" t(l di"charge their constitutional duties, As mentioned 

'·Mlil'r. 0\('1' till' ,,·,n ... tIWH' has bl'el1 increasing degradation of forest cOI'er; 

illt'Il',I,ing !ton' I 01 .IiI' p"lluti(lil. "',lll'r p(lllution, soil erosion; l'te. which have 

had dt'I'astating impacts (111 human well being and are also raising the spectre of 

irrt'\'l'rsible long-tt·rm damagt' to ecos\,stems, If these environmental problems 

,1I1d I .... U,'" are ntlt rl''ioln·d then the counh'Y's ecological stability and 

bi"din'r<;it\, would p"rhap'i ... uffer immensely to the detriment of future 

gt'llt'r,ltitln~ (t· ... p,·cialll- the p,)or) through deterioration in the quality of 

PIl\ 'i r<)n men t. 

Thrllugh it ... inll'rn'ntillll, the c;upreille Court has recognin'd the importance of 

pr"~l'I,\"lti,'n 01 n,ltur,ll resources for Illultipk' purposes and has also observed 

th,lt thl' increasing destruction and dl'gr,ldation of nahlral resources would pose 

thl"',lt ttl future gt'nerations. Thl' SUprl'llll' Court has noticed that those national 

and .,tatl' agl'ncil''i rt'spon"ibk for pJ)\'ironmental protection and its improvement 

h,1\'l' largt'!\' filii,'" in their duties, [n the light of national and state governments' 

inuctioll, the Suprt'ml' Court's ullusual assumption of powers seems to be 
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ill'>tlti,"!. "~I"'li'lll\' given India's ' 
IIlcreaslllg environmental problems. In many 

I\',l\'~. thl' '-,1I1'l"l'Illl' ("(lurt's aggr '5'" t . . 
" Sl\ e s ance towards environmental protection 

h,l~ h,ld ~"I1)(, pll~ i tr \'" ('{fects I Ild ia alread\' h h d . . . " as a environmental laws to 

nr(lll'd "Il \ in llllll"llI 11"'lll (II'!'!' 'r 'Ilt n' 'n' b d r " ac \'1 es, ut ue to several reasons 
ilKlutiillg implellll'nting ilgl'ncil's, sub-competencc, insufficient 

51,] t lin g. 1,,,1 i I 1(,]1 i Ilkrf,'rl'IK" ,md corru ptilln, the executive brilnch and its 

IIIl,krhll1)~ '])~"llCi,',> likl' 111l' \ loEr ,md fl'gulator\' bodies likt' P(llIution Control 

~O>.lrd '> h,l\,' b",'n I'l"l'\'t'ntl'll frnlll enlorcing policies ilnd adapting them to 

Indi,]' '> ,hdn)~ing ,'n\inlnllll'nt,]1 Ill"'ds. H,'nel', the Supreme Court's increasing 

inh'rn'nli,'n ,md if<.. \\'Ide ,lS'>ulllptipn of pl'\\'l'rS has slowed and possiblv 

r,'\ ,'r,>,'tI 1"0 """lpgl"llh tI,lllg"l"PUS trends: that of an indfective government 

,md Ih,1t pi tI,'ll'l'1pr,]ting n,ltural r,',>pUITl'S. 

,\[th,'ugh d",'i"l\,' ,1dlPfl m,,\ h,)I'l' bel'n nl'Cl'S~dIT, tIll' Supreme Court's orders 

h,1\" I:OIh' t,ll" b('\ (lnd tIll' ,l"siglll'd po\\"ers given to it by the C(lnstitution. It mil}' 

b" ,lTglH'd tll,,1 t[lt' '-,upr"Ill" Cpurt h,lS aS~lInll'd too much power in a too short 

"P,lll 0' tlfllt' to> n'",,[\'(' ('ll\'jwl1l111'ntal disputes. Its orders ma\' be sounding 

1"I',ie,ll. th(lll)~h int"l'lllpll'l(' fr(llll a pnlin' perspective but from a practical 

pl'r"pl'dll'l' th('\ dl'm,lIld ,<>" much, gill'll the ineffecti\'e implementing agencies 

,llld rq.;ulatlln b"di('~ likl' the ['"lIutiun Control Boards. Thl.' Supreme Court has 

not ('Al'l"l·i.,l,d ... ulficil'llt r,llItiull in l'xtl'nding its roll' to directly over5ee the 

('l1\'ironnh'nt,)1 i ... .,lll·". lk"pitt' tlw Supreme Court's defense of the right to a clean 

dnd Ill',llth\' ,'n\'ironnll'nt ,l~ ,l part "I thl' right to life. the Court's aggressive 

polic\,Ill'lking \iol,ltl'd ['<'''pit-'s right to lifl', such as workers' right to 

l'lllp[O\ll1l'llt b\' rl(l.,ing dpwn industril's and pcopll"s right to livelihood by 

taking ,)("ti(ln ,lg,lill"" trib,ll ,llld h,ca[ p,'ople for encroaching into forest areas. In 

case of rL'~()h'ing tribal peopll.'s' right over forest resources, the Supreml.' Court 

could hd\"(' t,lken into consideration the livelihood, socio-cultural and religious 

ilSPl.'cts ()f environment ilnd the way people associall' these values with 
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el1\'ironnlL'l1t, Similarl\', in closing down industries it could have given equal 

pri(\rity tll \\',)rkl'l's' right in preselYill<' th> ' I' f ' 
. n l qUd It}' 0 environment. While the 

Supr"I1ll' Court h,l~ ill ~ome wayS im[1r 1\" j I j". ' 
, ( Ct nl la s appIOach to environmental 

is"ul'~, it, ,lggrl''',in' roll' in the process has also disrupted the balance of powers 

,111Wl1g gOI'l'rI1Il1l'l1t org,1I1isations thereby causing several administrative 

prllblc'lll' ,lIlel pr,lCtic,ll ditficulties both for the executive and the judiciarv itself. 

HI ,l"ulllillg such Plll\('1', the Suprellle Court has perpetuated an incompetent 

g(\\l'rI1I11l'llt l'UI\'<lULT,KI' that defers to the Supreme Court for polic\'Inaking, 

\ \h ill' th,' 111,1 t tns (\/ pmtl'cting envirol1lllent. human rights and upholding the 

pn)1 is)()IlS ,,/ till' c(lllstitutioll arl' core issues before the court, it can be argued 

th.lt kgisl.ltil" .llld .)dlllil1istr,1til'l' wings would more properly decided them, In 

I,ld, 111,1111 "')Ilstitutillll.lll'xpl'rts h,1\'e expressed such concerns, 

5,2 Policy Implications 

(>II l'1l till' iIlLrl,.hlll); 1l1l111bl'r of l'I1\'iJ'()lll11elltal cases involving various social­

(""IH)I11I,', ",'il'lltific .11ld nilturdl i~Slll'S, thl' Supreme Court of India in its present 

c(llllp(lsititlll .llld ,trlldllrl' ,.,l'l'I11S to lw in a disadvantagl'd position. The Court 

n",'e!., to illitl,)1l' (L'rl,llll rdOrnl., ,lnd ch'1I1ges in its ilpproach to deal with 

l'llllr(lIlI11<'lltal cases, :\s i., l'I'idl'nt, environmental issues are complex and need 

to dwell ()n points of scientific and technical relevance. The Court in such 

circumstances finds it difficult to form its independent opinion and therefore 

takl'., recourse to the help of expert committees which is a long and time­

consuming exercise, In order to overcome such difficulties it is important that 

tlwre .,IHlllld be ,1 speri')l cnvironment,ll bench in the Supreme Court, which 

~h()lIle! ~it rq~ul.1rl\' (()n~isting of not onh' jUdgl'S but also experts from different 

dis(Jplin<'~, Environmental cases, keeping in view its complex nature and the 

l1L'cessity of spl'cdier justice, should be adjudicated by multi-disciplinary courts. 

TIll' judges who do not have legal h'aining on environmental issues need to be 

tra i Ilee! to h,lI1d Ie ell v i ron men ta I cases. For those judges who are part of legal 
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education on environmental Issues sh Id b II d ou e a owe to be a part of the 

environmental bench. 

TIlE' recent decision of the government of India to set up a national environment 

court and four more at the regional level. one each for the Northern, Southern, 

Eastern & Northeastern, and Central & Western regions consisting of judicial and 

scientific experts, is considered one of the long awaited requirements to deal 

with the flurry of environmental cases across the country. A closer look at the 

different pW\'isillll<; of the bill raises hope for the advocates of environment 

whose efforts to initidte judicial process for the protection and improvement of 

en\'ironment would at least not be rejected on the ground that the environmental 

pfllblem iIwolves an intricate scientific and technical questions. Because the new 

courts, besidl's the chairperson and one member from the judiciary, would have 

imlependent statutorY panel of eight experts from the fields of physics, 

chemistry, botam', zoology, engineering, environmental economics and social 

sciences (either s(lciology or cultural anthropology) and forestry to help and 

ad\'ise judges {11l regular basis. The inclusion of different experts to deal with 

different aspects ()f the environmental problem by the courts will undoubtedly 

go beyond the cost-benefit aspect of a project or a production unit and can serve 

several long-term interests of the environment and development. 

It I~, how('\'('r, important that the government of India should la\' down certain 

glliddines for the l'ffectivl' l'xercise of powers of these courts to be created to deal 

with l'I1\'inlnml'ntal cases. The powers of these courts and expert groups should 

O\'l'rridl' ,III olhl'r departn1l'nts judiciously and objectively. If this happens, and 

thl' l'Xpl'rt body is l'mpowerl'd to take indqK'ndent decisions, the Supreme 

I I b l,"n·,fl'cl'al f"I' 11"II'a's long term environmental Court'.., I'll/l' wil lave een ~ ~ ,,, 

rl'gulJtion prospects. There -;hnulJ also be sO'ingent guidelines for the 

, f.t mbers to these environmental courts based on certain appomtment () expel me . 
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criteria Ihn'ugh ConSl'nsus of diffl'r"I1t 
c environmental groups, legal experts, 

J·lld,('e~. ,llld ac,ldl'mics. TI h' 
h 1e en re process should not be done in a state of 

seCITc\' bu t be a mena ble to bl' pu IC scrutiny and review by judicial bodies 

preferably bv experts of different sections including scientists, technicians, judge 

and NGOs. 

To l'ntertain petitions and prevent frivolous nature of environmental cases, the 

PIL cell of the Supreme Court should be equipped with all resources to scrutinize 

and review the petition and investigate the intention of the petitioners for 

drawing the attention of the Court. Its function should be more transparent than 

a~ I t is tnd.lv. Importall th', thl.' procedure of PIL should be institutionalized with 

cl'rtain guidl'lines emphasizing under what conditions the Court can entertain or 

relect pl'htIon drawing attentIon for elwironmental protection. 

Gi\'L'n the ~C.uCl' resources of Supreme Court, it is very difficult on its part to 

monitor its directions to be implemented in each and every case. In order to 

effecti\'l,l\' Impll'mcnt the Supreme Court directions, it is necessary to make the 

impll'ml'ntdtion process more effective through bureaucratization of agencies 

rl'sponsible for the control of pollution such as local-government bodies, 

Pollution Control Boards and also involving the petitioner in monitoring court 

directIons. 

Apart from thI~, the Il'gal framework needs to be comprehensive and suitably 

dl'sIgned for obJective interpretation of the environmental laws and policies. 

TI1ere is a plethora of legislations on environment in India. Many of the laws are 

of pre-independence era, which do not match with the policies of the post­

independence period. Hence, they need to be reviewed or if required repealed. 

Forest Law of 1927, the Land ACljuisition Act, 1894 and Waste Claims Act, 1863, 

in particular, need to be re-enacted so as to bring them in harmony with the 
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constitutional proclamations of environment protection and the objectives of the 

new Forest Polin' of 1988 and other policies of I d '1 d ' an use,.v any uncovere areas 

of eJl\'iwnmental protection need to be covered unde I' I ti' h r new egis a ons suc as 

n,)ise pollution and radioactive pollution, for they are inadequately covered 

under the existing legislations, EIA and industrial zoning must also be provided 

with adequat .... legal support. 

1>1 lI1~il1)~ I'd, '1'11]<, in '"i~tiJlg l'l1\ iroJlIlll'Jlt,ll I,]tvs in adaptatioJl with l'OJerglllg 

t'1l\'in'nlllc'llt,ll prpbl"Ill~ ,lIld rdkding diver';e l'lwironmental values in the law, 

~tl "l1gth"I1JJl~ ","cuti\(' b"die~ "'ith the required resources to deal with 

"11\ inlllllwl1t,ll I'r(lb"'lll~, d"\"(ll\'ing P(l\\'l'r t<l local institutions and community 

,,'Iwr,'\'" I' nl'Cl'';sa)'\' wtlul d ,'1]<, u 1',' bl'ttl'r managelllen t of na tu ral resources in 

Indl,1. The d .... ar guidelines in environmental laws and policy would also provide 

till' Cpurt utmost independence in dealing with environmental cases, Instead (If 

l'I.l\'ing till' I'll'" pI till' legi..,l,lhH,' and till' executive bodies, the Suprem .... Court 

\'Pldd ~I"'nd Ih tin1\' intl'rprl'ting constitutional rights, It would motivate 

n,ltipn,ll prg,lIlI/.lti,'ns to dearlY delegate responsibilities to "rganizati(lnS whose 

intr.htl'udIJr"~ ,lilt! Iwr~,'nncl exi"t tll OJ,mage India's environment. \Vith these 

eh,II1)'."'>, till' '-,UI'l'l'Jl1l' Court would st,1\' in the background to check that national 

,lilt! ~tak "rg.lI1i/,lti(ln~ iuliill thl'ir dutil''> dfectievlv, B\' not trving tll replace 

gmerllnwnt (lrg.1Jli/'lti"n~, the Supreme Court would alsll help to build a 

strongl'r ,111<1 m(lJ'l' dfectin' bureaucraC\' to prevent and control environmental 

5,3 Further Research 

Much "f the analysis 111 understading the role of judiciary in environmental 

governance in the present study has focused on both the structural and 

behavioural aspects of judicial decision-making process on environemtnal issues, 

The analysis, however, could not establish whether or not there is any 
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relationship behn'en the ideological stand of judges in the judicial decision­

making prtlcess and their background such as: class, legal training, gender, party 

.lffiliati(lll, l'tc. This kind of anlalysis could have further helped to establish 

strongh ho\\' their id,'ological values are shaped bv these variables and their 

linkages with the pre\'alent socio-economic and political conditions, Such an 

endea\'(lur l'ssl'nti.lll\' rl'ljuires a comprehensive ethnography of the judges and 

dl'lailL'd data rq~ardillg career patterns of the judges, their socia-economic 

b.lckgwunds, l'te. Tlll'r,' also lies a scope to identify the interlinkages between the 

incrl',1sing n1alitiun ,1IllPng the legal experts, environmental activists, :--:GOs and 

ac,1lkmi,'i,lll'> ,mel h,,\\' thl'Y work together and for what end, The other issue 

which h,1'> nut been appwpriatelv addressed in the study and therefore needs 

turtl1l'r ,ltll'ntioll is thl' impact of judicial decision at the implementation level, 

1(', \\'Iwllwl' thl' C()url's decision has improved the ljuality of environment. 

Fin,1lh, ,1lwtlll'r l]lIl,'>tion which remains unanswered in the study is the impact 

0\ judic),11 IIlIl')Tl'ntill]1 on the civil society groups working on such 

"11\' i rllll ll1l'n I,ll iss Ul'S, These caveats of the study provide a scope for further 

rt'sl'arch 011 the arena of environ metal governance, 
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Appendix I 

:'\ame of the Environmental Cases in Supreme Court 

• ,-\ P pt)lI11ti.m Board \'. \\. V. \:aylldu, AIR 1999 SC 812 

• Aja\' Singh Rawat v. Lninn of India AIR 1995 (3) SCC 266 

• .-\Imitra II.Pakl \'. Union of India 1997 (6) SCALE 10 

• ,\mblka Qll,llH Works \'. State of Gujarat AIR 19871m7 

• ,-\nil "UIll.H KManwal \'. State of U.P. AIR 1996 SCALE 61 

• .. \ n 1111.1 I & Environment Legal Defence Fund Y. Union lOf India AIR 1997 

5C 1071 

• 

• 

.·\RC Celllent Ltd. V. St.1k of U.P. AIR 1993 SUpp (1) SCC 57 

.. \si1ok \'. Cninn ()f India, AIR 1997SC 2298 

• .. \ssistant Fnrl.'st Conservator and Others Y. Sharad Ramchandra Kale, AIR 

19l)H C;C ~l)~7 

• B.L. \\,ldlwr,1 \'. Cninn of India, AIR 1996 SC 2969 

• l3angalore l\ledicaI Trust 1'. BS l\ludappa, AIR 1'191 SC 1902 

• Bal1\\'asi 51.'\',1 Ashram v. State of U.P. AIR 1987 SC 374 

• Bhopal Gas Pl.'erit l\Ianila Udyog Sanghatan v, Union of India 1992 (2) 

SCALE 49H. 

• Butfalo Traders' \Velfare Association v. Menaka Gandhi 1996 (11) sec 35 

• Calcutta Youth Front v. State of West Bengal AIR 1988 SC 436 

• Centre for Environmental Lal'\!, WWF-l v. Union of India AIR 1999 SC 354 

• Chamdi Singh \'. State of U.P. AIR 1996 SC 1051 

• Charan LaI Sahu v. Lnion of India AIR 19'10 SC 1480 

• Chhetriya Pardushan Mukd Sangharsh Samiti v. State lOf U.P. AIR 1990 SC 

2060 

• Church of God. V. K.K.R.:vl.c. Welfare Association, AIR 2000 SC 

• Consumer Education & Research Centre v, Union of India, AIR 1995 SC 

922 
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• Consumer Education & R ' I 5 ' , esealc 1. oCIetv v, Umon of India 2000(1) SCALE 

• O,K ")shi \' Chll'fSecretarv of H P 1999 (7) SCALE 181 

• D,P, Bh,ltt,lchdrMVd v lVest Bengal Pollution Control Board 1996 (3) 

<-;(-,,\1.1- ,c:' (SP) 

• D.lh,lnu j'lluka !:'in'ironment P['()tection Group \" Bombay Suburban 

• 

• 

• 

• 

Ell'drleIt, Suppl\' CtllllpanvLtd, 1991 (2) SCC 539 

I )i\'j,jpn ('()rest Ofticl'J' v, S Nageswaramma 1996 (6) SCC 442 

DLF L'nin'rsa[ Ltd \, Pwf ,.\,Lakshmj Sagar AIR 1998 SC :r~69 

Ell\'irnIlIlll'nt,11 Spcich' \', Ulllon of India 1999 (1) SCALE 687 

F,Il LU,lPPI,1\\,ll,l \', B.lYer India Ltd, AIR 1997SC 1846 

• Gnpl :\qud F.ll'IllS \', l;nilln of India AIR 1997 SC 3519 

• Cr,l'IIll -;l'\\'.1 S.IIhtha \, Statl' of Cttar Pradesh AIR 1986 SCPP SCC 578 

• Cw.1lipr r~,1\'nnS '-,rlk \Ifg Cll, Ltd, \', Custodian 1990 (Supp) SCC 785 

• Cpa h'lrndation \', Dibha Holding PoL Ltd" AIR 2001 SC 184 

• I lu'>muttulI.lh \', St.ltL' (If I\1.P, AIR 1996 SC 2076 

• Indi.lI1 Council for EI1\'ifll-LL'gal Action y, Union of India (Bichhri Case) 

,,\11{ 19% SC IHh 

• Indi,lIl Council for EnnTO-Legal Action y, Union of India (CRZ 

'\otificatipn CISL') AIR 1995 SC 2252 

• Indian Coullcil for Enviro-Lt:'gal Action v, Union of India (Patencheru 

Case) 1995 (6) SCALE 578 

• K.udnjan Jalasay Y,ASAS Samiti v, State of Gujarat AIR 1987 SC 532 

• Kennedy Valley Welfare Association v, Ceylon R.LW & SOCiety AIR 2000 

• 

• 

• 

(2) SCALE 14' 

KL'shub Mahindra \', StatL' (1f \Iadhva Pradesh AIR 1996 (6) SCC 129 

Krishna Mohan Shukla v, L;nion of India, AIR 1995 (6) SCALE 410 

Kuldip Singh v. Subash Chandra Jain, AIR 2000 (4) SCC 50 
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• \1.C Mehta v. Lnion of India, AIR 1987 se 1086 (Oleum Gas Leak) 

• :-"I.C i\lehta \'. Union of India AIR 1988 se 10~7 (G '\. P II . , " anga v later 0 uhon 
caSe: K'lllpUf T,1I1ncry case) 

• :-"I.C :-"kht.l \'. Lnil'n of India, AIR 1992 SC 382 (Environment Awareness 

ca~l') 

• \I.C :-"khta \'. Lnion (11 India, AIR 1996 SC 2231 (Industrial relocation in 

Dl'lhi) 

• \I.e. :-"khta \'. Lnion ollndiol, AIR 1997 se 734 (Taz Trapezium) 

• \I.e \kllt,l Y. l'nipn pf India AIR 1997 (2) sce 411 (Ganga Water 

P"lIl1tl(ln (,l'ol': Cllcutt.l Tannery case) 

• \I.e \!vhta \'. l'nilln of India AIR 1997 (11) sec 312 (Ground Water 

pnllutltln in Dl'Ihi) 

• \1 C \khta \'. l'nion of India AIR 1997 (3) sec 715 (Badkal and 

• \I.e. \kht.l \. union of India, AIR 1998 SC 617 (Delhi whicular pollution) 

• \I.e \klll .. \'. LnHln (If India, AIR 1996 (1) SCALE 29 (SP) (Delhi Stone 

eru~hing C.1Sl') 

• \I.e. :-"khta \'. Cnion of India, AIR 1999 se 2367 (Hazardous products in 

a irpoft) 

• \I.e \khta \. Kamal !\.'ath (Span Motel case), AIR (1997) 1 sec 388 

• \I.L Sud \. Union of India, AIR 1992 surp (2) sce 123 

• \lunicipal Council of Ratlanl Y. Vardhichand, AIR SC 1980SC 1622 

• \lavin 1\1 Rl'I1Ja Y. Cnion of India, 1999 (4) SCALE 333 

• \l.R. \lair,'. Union of India, AIR 2001 SC 2337 

• \larmada Bachao Andolan \'. Union of India, AIR 2000 SC 3751 

• !\'cws Itl'm 'Hindustan Times Y. c.P. C, AIR 2000 SC 3510 

• Bhavani River v. Shakti Sugar Ltd., AIR 1998 SC 2578 

• Prad ........ p Krishna v. Lnion of India, AIR 1996 SC 2040 
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• Pyarelal v. Delhi Administration, AIR 1995 SC 1159 

• RL'search Foundation for S T L N R P I' . 
. . . . . 0 ICy v. l.]nlOn of India, AIR 1998 SC 

31 16 

• Rural Litigation & Entitlement Kendra v. State of Uttar Pradesh 

(DL'hrad un Quarn'ing Case) AIR 1985 SC 652, AIR 1988 SC 2187 

• Siagann,llh I'. Lnion of India, AIR 1997 SC 811 

• S,lchid,ln,lIld PandL'\, I'. State of West Bengal AIR 1987 SC 1109 

• Sall'hbh,ll \Julia \Iphmaddi I'. State of Gujarat. AIR 1993 SC :B5 

• <-;al11,lllu \. ~1,11L' pf Andhra Pradesh and Others, AIR 1997 SC 3297 

• SL'Ct< 'r l-i r~l'''ldl'nts \ \'elfare Association v. State of Delhi AIR 1999 SC 308 

• S.ll.l'aIL'1 \ L'nion pf India AIR 2000 se 1 

• Shi\'ar,w Sh,lIllaram Wagle Y. Union of India (Irish Butter Case) AIR 1988 

SC <):)2 

• '-it,lIL' "t RlhdJ' \'. Banshi R,lln i\lodi, AIR 1985 se 814 

• '-it,llL' nt 13Ill<lJ' \'. \Iurud Ai Khan AIR 1989Se 1 

• SUb,lSh KUI11M I'. SlatL' of Bihar AIR 1991 SC -i20 

• C,urL'sh Singh Lphi,'a I'. Stall' of Maharashtra, AIR 1996 (10) SCC 397 

• Statl' of Him'Khal Pradesh I'. Ganesh Wood, AIR 1996 SC 149 

• Statl' of Karnataka I'. V. Krishnan, AIR 2000 se 2729 

• StatL' of KL'r,ll,l I' JOSL'ph Antum' AIR 1994 se 721 

• State of \1,1dhl,1 Prildesh I'. Krishna Das Tikaran, AIR 1995(1) sec 587 

• StatL' of \lanlpur I'. CM. Singh, AIR 1999 se ::1730 

• State of Orissa I'. Duti Sahu, AIR 1997 SC 1040 

• StatL' of Tripura Y. Sudhir Kumar Ranjan Nath, AIR 1997 se 1168 

• SuprL'me Court Monitoring Committee v. Mussoorie Dehradun 

Dl'vdopmL'nt Authority, AIR 1997 (11) sec 605 

• Surl'l1Lira Kumar Singh v. State of Bihar AIR 1991 SUPP (2) sce 628 

• Sus hila Sa w Mills v. State of Orissa, AIR 1995 SC 24i'4 
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• Swarcane G&S Share Assoc. v. TN,P.B" AIR 1998 se 2614 

• T!\. Godavarman v. Cnion of India, AIR 1997 se 1228 

• T!\. Glld,1\',mn,1l1 \'. Cnion of India, AIR (1997) 7 see.J.40 

• T.N, Goda\'annan y, Union of India, AIR 1998 se 769 

• T.:-.J. Clld,l\'arrn,lll \', Union of India, AIR (1999) 9 see 216 

• T.:-.J, Cod,l\',mnan \', Union of India, AIR (2000) 6 seALE 582 

• T,:-.J, Cod,nMIll,1l1 \', Cnion of India, AIR (2000) 7 SeALE 380 

• TMun Bharat Sangh \', Union of India, AIR 1992 SC 514 

• rd1ri Handh \'irodhi Sangarsh Samiti v. State of Uttar Pradesh AIR 1992 

scrr (I) sec .... 
• Cnion Clrbide e(lrporation \', Cnion of India, AIR 1992 se 248 

• Cnil)n pI [nel],l \', Kamath Holiday Resorts, AIR 1996 se 1040 

• CI' ['<)[[ulion Control Board \'. \Iohan \Ieakins, AIR 2000 se 1456 

• cr I'p[[uli'lll Control BOilfd \', Kanoria India Ltd" AIR 2001 SC 787 

• L. r P(ll[utilln ClIltrol Board v. :--"Iodi Distillery AIR 1988 se 1128 

• \', Subr.l!n,lllinan \', Union of India, AIR 1990 SUPP see 775 

• \'elll)re Citizens' Welfare Forum v, Union of India AIR 1996 SC 2715 

• \,inel't Kumar I\lathur \', Union of India, 1996 (1) see 119 

• \'irend [,1 C,mr \', State of Harayana, AIR 1995 (2) see 577 
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Appendix II 

Selected Fnvironmental Cases to understand th G f' e reenness 0 IndIan 
Supreme Court 

:\Imitre ['.ltd \', Lni~)Jl of India, AIR 199R (2) SCC 416 

,\mbJi"l 011MIT Works \'. State of Gujarat, AIR 1987 SC 1037 

.'\nim.11 ,1I1d FI1\'irnllnll'nt Legal Defence Fund v, Union ofIndia, AIR 1997 

SC W7"1 

1l,111\\.N '-,~'\'.1 :"'hr.lIll \', State of L,P, AIR 1987 SC 374 

H.I . \\'.ldl1<'r,l \' L'nion (If India, AIR 1996 SC 2969 

1\lh'lllll l,llllk.1 Fm'irpnlllellt Protection Group \', Bombay Suburban 

Fkctll(it\' '-.lll'ph C"lllp.1111 Ltd. 1991 (2) SCC 539 

Ind l,lIl C~ lUlll iI t,'r En \' i rll- Legal Action v , Union of Ind ia (CRZ 

'\(llitllatilln Case) :\IR IYY5SC 2252 

Indi,1I1 Council for hll'irn-Legal Action v, Union of India (Bichhri Village 

I'ollution), :\IR lYYh SC 14-16 

Indian ('<,uncil for Em'iro-Legal Action & Others v, Cnion of India & 

Otlwr'i (f'atancheru pollution), AIR 199R(9) SCC 580 

• \I.C,\\cohta \', Union llf India (Ok'umGas Case), AIR lY87(1) SCC 395 

• \I.C,\ll'hla \', Cnitln ~)f India, (Ganga Pollution Case), AIR 1988 SC 1037 

• \I.C \Iehta \', Lnion of Imba, Delhi industrial pollution case, AIR 

19Y7( 11) SCC 327 

• J\.l,C \Idlla \', Kamal Nath (Span Motel case), AIR (1997) 1 SCC 388 

• \1.C \\cohta \'. Union of India, (Calcutta tanneries matter), AIR 1997(2) 

sec 411 

• I\.-I.C Mehta v, Cnion of India & Others (Vehicular Pollution case), AIR 

1998(6) sec 6(1 

• Narmada Bachao Andolan v, Union of India, AIR 2000 SC 3751 

• Pradeep Krishl'n v, Lnion of India, AIR 1996 SC 2040 

191 



• Ratlam Municipality v. Vardhichand, AIR 1980 SC 1622 

• RFSTNRP v. Union of India, AIR 1999 (1) sec 221 

• RLEK v. State of Uttar Pradesh, AIR 1985 se 652 

• S. Jagannath v. Union of India, Shrimp Culture Case, AIR 1997 se 811 

• TBVSS and others v. the State of Uttar Pradesh and Others :\IR 1990 (-!) SC 

519, AIR 1992 (1) SCC 44 (Supp) 

• TBS, Alwar v. Cnion of India, AIR 1990 (4) SC 519 

• T. N.Goda\'arman v. Union of India, AIR 1997 SC 1228 

• Vellore Citizens Welfare Forum v. Union of India, AIR 1996 se 2715 
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Appendix III 

List of Supreme Court Judges in India 

No. HOI/'I1It' Justice From To Remarks 

001 IIJ Kania 2601.1950 06.11.1951 Expired in office as I" C]I 

002 Sdivid Fazal Ali 26.011950 19.01.1951 

003 1\1. PatanjaJi 5astri 2601.1950 0:Hll.1954 Retd. as 20
" CJI 

OW t\I.C Mahajan 26.011950 22.12.1954 Retd. as 3'" CJI 

005 IlX. Mukherjea 26,0].1950 31.01.1956 Retd. as 4'J, CJI 

006 S.K Oass 2601.1950 30.09.1959 Retd. as 5th CJI 

007 Ramach,lnder I\aik 28.08.1950 30.12.1950 

00t' Khaleelu77.,lman Siddiqui 28.08.1950 30.12.1950 

009 :\.Chandrashek,lT Aivar 23091950 24.011953 

010 Vi\'ian Rose 0503.1951 09.06.1956 

011 Ghulam Hasan 01.08.1951 05.111954 

012 I\.HRhagwati 08.09.1952 07.08.1959 

on fl.Jagannath DdS 09.03.1953 27.08.1958 

01.+ T.LVenkatdrdma Ayyar 04.011954 25.11.1958 

OJS H.PSinha 03.12.1954 31.011964 Retd.as 6,10 CJI 

01h Sved Jafar Imam 10.01.1955 31.01.1964 

017 SKDas 30.041956 28.07.1963 

018 I'.Govinda t\knon 03.09.1956 16.10.1957 

019 J.L.Kdpur 14.011957 13.12.1962 

020 1'. fl.Gajendragad kar 17.011957 15.03.1966 Retd .as 7'" Cn 

021' A.KSarkar 04.031957 29.06.1966 Retd.as 8'" CjI 

022 KSubha Rao 31.01.1958 11.04.1967 Retd.as 9tl, CJI 

023 KI\.Wanchoo 11.08.1958 24.02.1968 Retd.as 10 tl• CJI 

024 M.Hidayatuliah 01.12.1958 16.12.1970 Retd.as 11 tl, CJI 

O~~ KCDas Gupta 24.08.1959 02.01.1965 
~J 
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026 j.CShah 12.10.1959 21011971 Retd.as 12111 CJI 

027 Raghuvar Dayal 27.07.1960 25.10.1965 

028 :'-J.Rajgopala Ayyangar 27.07.1960 lU2.1%! 

029 j.R.\1udlwlkar 03. lO. 1960 03.07.1966 

03(1 S.M'sikri 03.02.1964 25.04.1973 Retd.as 13111 CJI 

031 R.5.BaclMwat 09.07.1964 01.08.1969 

032 V.Rilll1a<;wami· I 0401.1965 3110.1969 

0.,3 RSiltvdnardYiln Raju 20.10.1965 20.0·1.1966 

03~ jJ'.,I,Shelat 24.02.1966 30.04.1973 Resigned 

035 V. Bharga v ,1 08.08.1966 04.02.1971 

036 G K.\litter 29.08.1966 23.09.1971 

037 C.A.Vaitiialingam lO.10.1966 30.06.1972 

031' KSI1egde 17.07.1967 30.04.1973 Resigned 

03<J :\.N.Gro\'cr 12.02.1968 31.05.1973 Resigned 

04(1 AN Ril\, 01.08.1969 27.01.1977 Retd.as 14tl< CjI 

1141 P.jagilnll1ohan Reddy 01.08.1969 22.011975 

04~ I.D Dua 01.08.1969 03.10.1972 

043 5.CRov 19.07.1971 12.11.1971 Expired in Office 

04./ DGPalekar 1907.1971 03.09.1974 

045 I LR.Khanna 22.09.1971 12.03.1977 ]{esigned 

04f. K.K.Mathew 04.10.1971 01.02.1976 

047 M.ll.lleg 10.12.1971 21.02.1978 Retd.as 15'" CjJ 

O·H' S.[\;.l)wivetii 14.08.1972 08.12.1974 Expired in Office 

049 A.KMukherjea 14.08.1972 23.10.1973 Expired in Office 

050 Y.V.Chandrilchud 28,013.1972 11.07.1985 Retd.as 16tl, Cjt 

051 /\.Alilgiriswami 17.10.1972 17.10.1975 

05~ P,N,Bhagwati 17.07,1973 20.12.1986 Retd.as 17th CJI 

053 V.R.Krishna Iyer 17.07.1973 15.11.1980 
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05.! P.K.Goswami 10.09.1973 01.01.1978 

055 RSSarkaria 17.09.1973 16.01.1981 

05n A.C.Gupta 02.09.1974 3112.1981 

0--Ji N.I..Untwalia 03.10.1974 01.08.1980 

OSH Syt'd M.Fazal Ali 02.04.1975 20.08.1985 

059 P.N5hinghal 11.06.1975 15.10.1980 

060 Jaswant Singh 23.01.1976 25.01.1979 

0(, I 1'5.Kailasam 03.01.1977 12.09.1980 

062 V. D.Tulzapurkar 30.09.1977 08.03.1986 

063 O.A.Desai 30.09.1977 08.05.1985 

Oh.J R.S.Palhak 20.02.1978 18.06.1989 18th qI, Appointed as judge Iq 

Oh5 i\.D.Koshal 17.07.1978 07.03.1982 

06(; O.Chinnappa Reddy 17.07.1978 24.09.1987 

067 A.P.5en 17.07.1978 19.09.1988 

068 E.S. Venkalaramiah 08.03.1979 17.12.1989 Retd. as 19th CJI 

Ob9 Kahdrtll Islam D-l.12.1980 12.01.1983 

070 A. V aradarajan 10.12.1980 16.08.1985 

071 A.N.Sen 28.01.1981 30.09.1985 

O~'" l- V B.Frildi 30.01.1981 18.06.1987 

OT. R.B.).,1i<;ra 3001.1981 14.06.1986 

07.! D.I'.Madon 15.03.1983 06.04.1986 

075 Sabyasachi Mukharji 15.03.1983 25.09.1990 Expired in office as 2()th qI 

07b M.P.Thakkar 15.03.1983 03.11.1988 

077 Ranganalh Misra 15.03.1983 25.11.1991 Reid. as 21" CJI , , 

U78 V.Khalid 25.06.1984 30.06.1987 

079 C.L.Oza 29.10.1985 12.12.1989 

080 B.C.Ray 29.10.1985 01.11.1991 

081 \!I.M.Dutt 10.03.1986 30.10.1989 
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OR2 K.N.5ingh 10.03.1986 12.12.1991 Retd. as 22"d CJI 

mn S.Natarajan 10.03.1986 29.10.1989 

08-1 :\1.H.Kania 01.05.1987 17.11.1992 Retd. as 23,d CJI 

085 K.Jagannatha Shetty OJ.05.1987 12.12.1991 

08b L.M.Sharma 01.05.1987 11.02.1993 Retd. as 241h CJI 

Ole :\1.N. V enkatachaliah 01.05.1987 25.10.1994 Retd. as 251h CJI 

ORx S.Ranganathan OJ.05.1987 30.10.1992 

Of;9 ".D.Ojha 18.01.1988 19.01.1991 

090 S.R.P,lnLiian H.12.1988 13.03.1994 

091 Dr. T. K.Thollllllen I·U2.19RR 26.09.1993 

on A.M.Ahmo1di 14.12.1988 25.03.1997 Retd. as 2&h CJI 

09~ K.~.Saikia 14.12.1988 01.03.1991 

(m Kuldip Singh 14.12.1988 01.01.1997 

095 J.5.Verma 03.06.1989 18.01.1998 Retd. as 27th CJI 

0% V. Rama~\\'allli - II 06.10.1989 14.02.1994 

097 P.B.Sawant 06.10.1989 30.06.1995 

09K N.M.Kasliwal Oh.IO.1989 03.04.1993 

09'l M.M.Punchhi 06.10.1989 10.1 0.1998. Retd. as 28'" CJI 

100 K.Ramaswamy 06.10.1989 13.07.1997 

HI] 1\ Is l\ISFathima Beevi Ob.1U.1989 29.04.1992 

III 2 K.Jayachandra Reddy 11.01.1990 15.07.1994 

103 S.C.Agrawal 11.01.1990 05.09.1998 

104 RMSahai 11.01.1990 2506.1995 

105 Yogeshwar Dayal 22.031991 18.11.1995 

lOh S.:vlohan 07.101991 11.021995 

lO7 B.P.Jeevan Reddy 07.10.1991 14.03.1997 

lOR C.N.Ray 07.10 1991 01.051998 

109 Dr.A.S.Anand 18.11.1991 01.11.2001 Retd. as 29th CJI 

196 



]10 KC.Patnaik 03. ]21991 30.05.1992 Expired in office 
111 t\ PSingh 1:i06.]992 2512.]996 

1]2 S.P. Bharucha 02.07.1992 06.05.2002 Reid. as 3()th CJI 
II' N.Venkalachala 02.07.1992 03.07.1995 

114 \IK\luklwrjel' ]4.12.1993 0112.1998 

] 15 Faizanuddin 14.12.1993 05.02.1997 

lib B 1..1 [,)nsMia ]4.121993 2512.1996 

117 SCSc'l1 11061994 21.12.1997 

1!~ K.S.Paripoornan 11.06.1994 12.06.1997 

]]9 S.B.Majmudar 19.09.]994 2008.2000 

120 Sujala V.:\1anohar 08.11.1994 28.08.1999 

12[ G.T.Nanavali 06.03.1995 17.022000 

I~2 S.Saghir Ahmed 06.03.1995 01.07.2000 

123 K.Venkalaswami 06.03.1995 19.09.1999 

12-1 B.N.Kirpal 11.09.1995 08.11.2002 Reid. as 31" CJI 

1"'" -) G.B.Pallanaik 11.09.1995 19.12.2002 Reid. as 32nd CJI 

]26 S.P.Kurdukar 29.03.]996 16.01.2000 

p" -, K.T.Thomas 29.031996 30.01.2002 

128 :\1.J agannadha Rao 21.03.1997 02.12.2000 

]29 V.N.Khare 21.03.1997 02.05.2004 Reid. as 33'" CJI 

BO D.P.Wadhwa 21.03.1997 05.05.2000 

B1 l\lSri niv aSill1 25091997 12.01.2002 Expired in Office 

132 S.R.8abu 25.09.1997 01.06.2004 Reid. as 34'h CJI 

1"" _1_1 A.P.Mishra 0-112.1997 01.09.2001 

B4 S5 \lQuadri 04.12.1997 05.04.2003 

135 M.B.5hah 09.12. ]998 2509.2003 

136 D.P.Mohapatra 09.12. ]998 03.08.2002 

137 U.C.Banerjee 09.12. ]998 18.11.2002 
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138 R.C.Lahoti 09.12.1998 01.11.2005 Retd. as 35th qI 
139 N.Santosh Hegde 08.01.1999 16.06.2005 

HO R.P.Sethi 08.l11.1999 0707.200:2 

1~1 S.N.Phukan 28.01.1999 01.04.2002 

J.l~ Doraiswam~, Raju 28.01.2000 02.07.2004 

143 Y.K.Sabharwal 28.01.2000 14.01.2007 36th Chief Justice of India 

144 Ivlrs.Runl<l I'al 28.01.2000 03.06.2006 Sitting Judge 

145 S.N.Varid\'a 15.03.2000 08.11.2005 

14b Shivaraj V.I'alil 15.03.2000 12.01.2005 

147 K.G. Balakrishnan 08.06.2000 12.05.2010 Sitting Judge 

14H Brijesh Ku mar 19.10.2000 10.06.2004 

149 BS.;\garwal 19.10.2000 15.10.2009 Sitting Judge 

150 Ashok Bhan 17.6.20Cl 2.10.20CB Sitting Judge 

151 A. Passayat 19-10-2Q01 10-05·20J9 Sitting Judge 

r' )- B.rSingh :,;/\ :\'A Sitting Judge 

153 Il.KS<.'ma 09.04.2002 01.06.20C8 Sitting Judge 

IS~ S.HSinha 0110 2002 OS.OR.2008 Sitting Judge 

155 Arun Kumar ~A :-.JA Sitting Judge 

156 B.N. Srikrishna :-.JA ~A Sitting Judge 

157 i\. R.l,akshmanan NA NA Sitting Judge 

158 G.P.\1athur 20.12.2802 19-01·2008 Sitting Judge 

159 S.H.Kapadia 18' 2.2003 29092012 Sitting Judge 

160 AK.I\lathur 07.06.2004 07.08.2007 Sitting Judge 
-- ------

161 C.K.Thakkar 07.06.2004 NA Sitting Judge 

162 Tarun Chatterjee NA NA Sitting Judge 

Source: Available at: W1,.V\ . ...-.supremecourtofindia.nic.in 

:\ote: The bold letter names of the judges were part of different environmental cases. 

NA: Information not available 
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Appendix IV 

List of Interviewed Petitioners, Lawyers and Judges 

Name of the Petitioners : Name of the Lawyers I Name of the Judges 
APPCB Harish N Salve ' A.M.Ahmedi 
llimanshu Thakkar Indirani Jai Singh Ari;it Prashvat 
Kishan Rao Me :Ylehta Ashok Bhan 
K. Puru.,otham Reddv l\ Santosh Hegde A. 5. Anand 
\1 C \Iehta Prashant Bhushan . B.P.Jeevan Reddv 

, Prashant I3hushan Rajindra Sachar . C.K.Thakkar 
RLI-.K Rit"ick Dulla D.PWadhwa 
Sekher Singh Sanjay Parikh Faizan Uddin 
Subba Rao S. Muralidhar G.B Pattnaik 
Vimal Kumar Videh l:padhyay J.5 Verma 

Vijay Panjwani K.Jayachandra Reddy 

Kuldeep Singh 
K. Venkctaswamv 
\1 Jagannadha Rao 
:-\. Santosh Hegde 
O. Chinnappa Reddv ; 

f--- . 
P.N.Bhagwati 
Ranganath \lishra 

! S. Rajendra Babu 
V. Khalid 
V S. Khare 
V.R. Krishna Iver 
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Appendix V 

Selected Environmental Cases to understand Judicial Decision-Making 

Process 

Animal & Environment Legal Defence Fund v. Union of India 

APPCB \'. 1\1.V. :\'ayudu, AIR 1999 SC 812 

Indidn Council for Enviro-Legal Action & Others v. Cnion of India & 

Otlll'rs (Bichhir Industrial Pollution Case) AIR 1996 SC 1446 

Indian Council for Enviro-Lcgal Action & Others v. Union of India & 

Others (Patancheru pollution), AIR 1998(9) SCC 580 

1\ I.C1\1ehta Y. Union of India (Ganga Water Pollution Case) AIR 1988 SC 

lln7 

• \1.C\lehta \'. Cnion of India (Delhi Industrial Pollution Case) AIR 

1997( 11) sec 127 

• t\1.CMl'hta Y. Union of India (Delhi Vehiculrar Pollution Case) AIR 1998 

SC 617 

• NBA \'. Union of India AIR 2000 SC 3751 

• Ratlam Municipal Council v. Vardhichand AIR 1980 SC 1622 

• RLEK v. State of Uttar Prdaesh AIR 1985 SC 652 

• Sachidanand Pandey v. State of West Bengal AIR 1987 SC 1109 

• S. Jagannath v. Union of India, Shrimp Culture Case, AIR 1997 SC 811 

• Tarun BharatSangh, Alwar v. Union of India AIR 1990 (4) SC 519 

• TBVSS v. the State of Uttar Pradesh AIR 1990 (4) SC 519 

T.:'--J. Godavarman v. Cnion of India AIR 1997 SC 1228 • 

• VCWE v. Union of India (Vellore Industrial Pollution Case) AIR 1996 SC 

2715 
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