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PREFACE

So much has been written about Labour and Capital
and the legislation relating to them that it is scarcely
possible to say anything new upon this subject.
Not only is there an immense literature of contro-
versial pamphlets bearing upon the matter, but
there is also a superabundance of facts and in-
formation.  What seems now to be needed is
a careful attempt to understand the principles of
legislation which emerge when we analyse the
actions of the lLegislature, and the state of public
opinion with reference to the conflict of labour and
capital and the regulation of industry. The all-
important point is to explain if possible why, in
general, we uphold the rule of laisser faire, and yet
in large classes of cases invoke the interference of
local or central anthorities. This question involves
the most delicate and complicated considerations,
and the outcome of the inquiry is that we can lay
down no hard-and-fast rules, but must treat every

case in detail upon its merits. Specific experi-
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ence is our best guide, or even express experiment
where possible; but the real difficulty often consists
in the interpretation of experience. We are reduced
to balance conflicting probabilities of good and evil.
In order, however, to prevent the possible misappre-
hiensions into which a hasty reader of some of the
following pages might fall, I may here state that T
am a thorough-going advocate of free trade. As the
subject of the book does not include foreign com-
merce [ have no opportunity of showing the consist-
ency of this doctrine with such regulation of home
industry as I advocate.

Concerning the functions and actions of trade
societies I have not hesitated to express approval or
blame in the freest way; but I think the time is
come when all bitter terms, all class rancour, and all
needless reference to former unfortunate occurrences,
should be laid aside. The economic errors of trades
unions after all are not worse than those which per-
vaded the commercial, if not the governing classes
a generation or two ago. One result which clearly
emerges from a calm review is that all classes of
society are trades unionists at heart, and differ chiefly
in the boldness, ability, and secrecy with which they

push their respective interests.



PREFACE 1%

The necessity of writing  briefly has generally
prevented me from giving referenees to authors or
quotations of factz and opinions. 1 must content

myselt with acknowledaing iy special  indebted-

nesz to certain works—such as Drofessor . A,
Walker's Hoyes Question ;Mo Georse  lHowell's
Conid il of Copt?al and Lodwwr My G0 Holyoake's
instraetive sl aansing Jistary of Co-operation; M.
JoE Davis” exeellent treatise on the Lahour Laws;
A dos 10 Weeks™ Reports on the Practieal Opera-
o of  Avhitration and Coneiliation  (Iarrisburg,
.S 0 the valuahle collection of doguments con-
cained i the Depart on Trades Societies, pmabilished by
e Social Selenee Assoctation in 18605 the clevien
voluminous reporis of the Trades Unjon Commis-
stoners of 1367, expeciallv the masterly memorandum
of Sir Willim Fele apon the Law relatinge to Trades
Unioms; the Teports of the Labonr Laws Cotmmizsion
of TRTE o the Factory Acts Connnlsston, the Factory
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INTRODUCTION

WiILLIAM STANLEY JEVONS was born at Liverpool in
1835, three years after the passage of the Reform Bill,
and cleven years before the repeal of the Corn Laws.
At school the boy displayed talent in mathematics and
science, and in good time he matriculated at University
College, London, with honours in chemistry and botany.
The family purse forbade a longer curriculum ; so young
Jevons left the class-room in 1854 to fill the new post
of assayer to the Sydney Mint. It was this early
Australian experience, no doubt, that turned his scientific
mind to theories of currency and finance, whence the
transition to industrial and social problems—handled
with such masterly skill in this his last completed work
—was easy and inevitable. Ileturning to lingland in
1859, Jevons resumed the academic life, and threw him-
self with zest into various scientific and econornic studies,
ranging from heat, light, and rain, to wages, prices, and
commercial crises. He planned a statistical atlas, and
accumulated stores of figures which he sought to utilise
by curves and diagrams. DBut he emerged from every
plunge into statistics with his reasoning faculties intact
and his 1magination unimpaired. Indeed his celebrated
xiii
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pamphlet on the approaching failure of our coal reserves
flew far beyond the sober realms of facts and figures ; it
conjured up dangers which have since proved imaginary,
and caused such a panic that Mr. Gladstone started a
not very eflective or heroic scheme for the reduction of
the national debt. In another characteristic essay,
Jevons, mingling fancy with figures and diagrams with
romance, associated sun spots with commercial crises on
hardly stronger ground than that the two phenomena -
had coucurred on several occasions,

As Professor of Logic and Political Economy at
Owens College, from 1866 to 1876, he had leisure, and
Manchester gave him an insight into industrial move-
ments and a sympathy with both employers and em-
ployed seldom found among academic exponents of
“the dismal science.” But he hated lecturing. He
loved the study, the laboratory, and the pen. Ill-health
was a perpetual source of anxiety and uneasiness; but
in spite of infirmities and a premature death, he left,
like his contemporary Bagehot, a name and a fame in
the annals of Political Economy. Indeed, the great body
of his work, in the opinion of so cautious a writer as
Professor Marshall, “ will probably be found to have
more constructive foree than any, save that of Rieardo,
that has been done during the last hundred years.” On
such an encominm it would be presumptuous to enlarge.
But I may quote another sentence from another pen
upon the book with which we are concerned. The Stafe
in Relation to Labour, writes Professor Foxwell, “was
one indication of the new lines of inguiry on which he
was entering, and was full of promise of the important
service his eminently wise and healthy judgment might
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have rendered in the treatment of the different social
problems which now press for solution.”

It was in the summer of 1881, as we learn from his
Life, that Jevons promised Messrs. Macmillan to write
“a small popular treatise on the subject of Labour.”!
At Christmas he was “ getting towards the end of it,”
so he told his brother; “but it involves a great deal of
veading and thinking.” Tarly in May 1882 he had
completed the proofs, and The State in Relation fo Labour,
as he called it, was published in June. In forwarding a
copy to an Italian friend, Jevons wrote: “My book,
though small, has been the object of much thought to
me.” Of this no reader can be unaware. Although
the setting of facts is largely ephemeral, there is enough
of historical treatment and reflective reasoning to give
the little treatise a permanent place and value. Every
one who entertains such problems as the funetion and
limits of public inspection, the rights and duties of
labour and capital, the economics of wages, the regula-
tion of the hours of Jabour, the protection of health and
life, the efficacy of law, the uses of the expert and the
dangers of bureaucracy, will put this book on a prominent
shelf.

It is not up to date ; nor can it be brought up to date.
To do so by altering the text would be unprofitable and
profane. What can be done, and what has been done,
in this new edition is to indicate in brief notes the
further drift of legislation on the particular lines
observed by Jevons, more especially as regards Factories
and Trades Unions. Some references have been added
which will enable the reader to carry the history in

V Letlers and Journal of . 8, Jevons, pp. 430-1,
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detail up to the present time. The chief improvements
perhaps are the addition of an index and of a short
table of contents,

But the Labour Problem has widened and broadened
since the early ‘eighties. There is a labour party in
Parliament and in many of the Municipal Councils, In
some foreign countries Socialism has become a powerful
and disciplined force. In every part of the world
administrators and legislators are busy with the task
of reconciling capital and labour, Every politician has
to weigh and balance the interests or demands—not by
any means always identical—of the working classes.
From these pages may be learned the virtue of a bold
impartiality, of a free criticism untainted by class bias or
rancour. Jevons chose the right avenue of approach,
and if we cannot reach with him all the objects of our
eager pursuit, he at least brings us within sight of most, .
and tells us hefore we part company how to see and,
understand, and perhaps to surmount, the difficulties of
our present and his future. Of Labour Exchanges and,
Old Age Pensions, of insurance against accident, sick-
ness, and unemployment, we learn little or nothing. But
we do Jearn from him to be willing to make experiments
in legislation, just as we learn from Mill to be willing
to give a hospitable reception to new ideas. It is upon
these twin instincts that the advance of civilisation
depends. The happiness of the individual and the
happiness of society are fortunately interdependent. Tt
may be necessary to restrict freedom in one direction
in order to extend it in another. One right may involve
many wrongs. But those who read this book with an
open mind will feel that every extension of bureancracy
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must be carefully safeguarded and jealously watched.
In such cases the onus probandi lies on the grandmotherly
legislator.

There is no reason to suppose that, if Jevons had
written the book to-day, his attitude to the Factory
Acts and Trades Unions would have been essentially
different. In fact, his whole theoretic treatment of the
subject seems as apt and vivid, as telling and suggestive -
now as it was in 1882. In politics, indeed, and in all
the subsidiary branches of that grand architectonic
study, we grow wiser or less foolish, not by swallowing
whole the conclusions of our first philosophers or the
perorations of our sublimest orators, but by following
with critical sympathy their trains of argument. It is
the race rather than the finish, the strife rather than
the victory or defeat, the long march rather than the
journey’s end, that exhilarate and refresh body, mind,
and spirit.

Several criticisms, one of which Jevons perhaps
anticipates in his preface, might be made. Few lawyers
and fewer litigants would endorse his poor opinion of
the Jury system ; nor can I understand how the policies
of frec trade and protection (p. 17) can depend for their
validity upon time, place, and circumstance. More
surprising still is the sweeping doctrine (p. 13) that the
State is justified in passing any law, or cven in doing
any single act, which without ulterior consequences
adds to the total sum of happiness. This out-Benthams
Bentham.

But the bool lives and thrives, not by casual assump-
tions or opinions but by methed and argument. With
the main texture of the reasoning little fault can be
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found. It is full, terse, lucid, learned without being
dull, vigorous withont violence, original yet free from
the empty paradoxes and tawdry novelties with which
your very modern author too often seeks to lure a

lazy publie.
F. W. I

Loxpon, 1910,
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CHAPTER I
PRINCIPLES OF INDUSTRIAL LEGISLATION

The Principle of Liberty—Abstractions and Reazlities—Limits of
Legislation—ZEvolution and Freedom—Metaphysical Incnbus
—Precedent in Law—~Questions of Degree-—Legislation by
Experience and Experiment—Science and Complications.

WE are about to deal in this little Treatise with the
proper methods and limits of legislation in matters
relating to labour—that is to say, the operative or
handieraft classes. We have to distinguish, as far as
possible, between cages in which individuals should be
left at liberty, as Leing the best judges of their own
interests, and those cases in which some kind of authority
should interfere, in order to imsure or inerease their
welfare. Imagine, for the sake of illustration, that there
is in some factory a piece of revolving machinery which
is likely to crush to death any person carelessly approach-
ing it. Here is a palpable evil which it would be
unquestionahly well to avert by some means or -other.
But by what means? It is obvious that there are many
possible courses to choose between, and much to be said
for and against each particular course.

In the first place, it may fairly be said that the

& B
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individual workman is bound to take care of himself,
and to be especially wary when approaching machinery.
Mere common sense, we might think, would lead people
to avoid negligent conduct likely to be instantly and
inexorably punished with sudden death, or the most
fearful and painful mutilation. As a general rule, at
least, adult persons must take care of themselves, and
observe where they are going. If everybody is to go in
leading-strings, it is obvious that there will be no persons
left to act as leaders. It may well be urged, too, that
the more we guard people from palpable dangers, the
more heedless they will become, and the more likely
to fall victims to some unforeseen danger. But a little
observation and reflection show that to such general
rules and arguments there must be exceptions, It is all
very well for theorists and “cabinet philosophers” to
argue about what people ought to do; but if we learn
from unquestionable statistical returns that thousands
of hapless persons do, as a matter of fact, get crushed
to death, or variously maimed, by unfenced machinery,
these are calamities which no theory can mitigate.
Evidently there must be cases where it is incumbent
on one citizen to guard against danger to other citizens.
If one man digs a pit in search of coal, and, not finding
coal, leaves the hole uncovered, to be half hidden by grass
and brambles, he is laying a mere trap for his neighbours ;
he might as well at once lay man-traps and spring-guns in
the old-fashioned way. Are all neighbours to grope their
way about in constant fear of a horrible, lingering death,
because he dislikes the trouble of filling up or covering
the pit he has made? So obviously unreasonable was
such neglect, that we find a customary law existing in
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the Forest of Dean two hundred years ago, requiring
every owner of an abandoned pit to cover it over.
Now, revolving machinery is in many cases quite on a
par with uncovered coal-pits. "When the putting up, at
inconsiderable expense, of a few bars of wood or iron
will remove all danger and difficulty, surely it is much
better simply to put them up, and avoid all metaphysical
argument.

Unfortunately the metaphysician cannot be kept at
bay in so simple a way, Having once decided that the
fly-wheel ought to be fenced, we have but raised a series
of questions relating to the person who ought to put
up the fences, and the other persons who have either
a right or a duty to take care that he puts them up.
We might, in the first place, assume that the owner of
dangerous machinery would fenee it from motives of
mere humanity, if not from those of sel-interest. But
here again experience proves the existence of unaccount-
able thoughtlessness, if not heartlessness. Before the
Legislature began to interfere, hardly any owner of
machinery thought of incurring the small additional
percentage of cost requisite to render the machinery safe
to the operatives. Plenty of documentary evidence
exists, moreover, to show that legislation on the subject
was distinctly opposed by factory owners. In other
cases mere thoughtlessness and indifference can alone be
charged against the owners. In one of the reports of
factory inspectors we are told that when the imspector
remonstrated against the dangerous unfenced condition
of a fly-wheel, the owner calmly remarked that it had
no doubt killed a man not long before; he made no
objection to erecting the necessary fence, the idea of
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which did not seem to have previonsly occurred to his
mind.

It is obvious, then, that somebody cught to suggest
ideas of the sort to the erectors of dangerous machine
traps. DBut there is still a wide choice of means and
persons. The men employed about the factory might
be expected to meet together and, through their trades
union or otherwise, insist upon proper fences being
put up. DBut, as a matter of fact, the men have not
generally taken this reasonable course. Whether from
false pride, want of thought, or otherwise, the last people
to complain about danger seem to be the people exposed
to it. The public in general, through the agency of some
society such as the Royal Humane Society, might be ex-
pected to step in from humanitarian motives, and either
fence the machinery at their own cost, or oblige the
owners to do it. But there is nothing more fickle and
unaccountable than the humanity of the public in general.
The Legislature might frighten the owner of machinery
into carefulness by making negligence into manslaughter,
should a fatal accident occur. Judges and juries might
do much to the same end by awarding heavy damages
against the owner, DBut there remains one other mode
of solving the question which is as simple as it is
effective. The law may command that dangerous
machinery shall be fenced, and the executive government
may appoint inspectors to go round and prosecute such
owners as disobey the law.

The Principle of Liberty.—Of course the case treated
above is but a simple example of the questions which
arise in every matter rclating to the health, safety, con-
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venience, or general welfare of the workman. If an em-
ployer offers a man work in a very unhealthy workshop,
and the man accepts the work and its conditions, are the
employer and the workman at perfect liberty to carry
out such a contract? Has the community nothing to
say to the matter. Is the Legislature to save the man
from sudden death by the rotating fly-wheel, and yet to
leave him, unwarned and unaided, to a slower but sarer
death by steel particles, phosphorus vapour, clay dust,
lead poisoning, or some other easily avoidable source of
injury? The answer no doubt may depend upon the
question whether the operative is an adult man, an adult -
woman, a young person (i.e. & boy or girl of the age of
fourteen years and under eighteen years), or a helpless
child. But, even in the extreme case of the adult man,
experience unquestionably shows that men from mere
thonghtlessness or ignorance incur grave injuries to
health or limb which very little pressure from the Legis-
lature would avert with bhenefit to all parties. The diffi-
cult question thus arises whether, out of respect to some
supposed principle of individual liberty, the State ought
to allow men to go on working and living in the midst
of needless risks.

It may well be urged, on the one hand, that the
liberty of the subject is an indefeasible right of English-
men, and a fundamental principle of English law. Not
only is liberty in itself a prime element in happiness,
but it is also the necessary condition of that free develop-
ment from which all our social blessings arise. Liberty
is a theme upon which it would be possible to enlarge
very considerably, and it is always a popular theme.

But if my study of this subject has led to any true
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results, the first step must be to rid our minds of the
idea that there are any such things in social matters as
abstract rights, absolute principles, indefeasible laws, in-
alterable rules, or anything whatever of an eternal and
inflexible nature. We deal here, it shondd be ohserved,
only with a lower class of relations, and have nothing
directly to do with those higher questions of ethical
science, of moral obligation, of conscience, of religious
conviction, in which we may rightly seek for a firmer
basis. -Legislation undoubtedly must take account of
moral feelings, and must uvsually conform to the prevail-
ing opinions of the people. Yet a positive law is a very
different thing from a moral rule: the former deals only
with outward acts ; the latter both with acts and motives.
Not uncommonly conflict arises. A nonconformist re-
fuses to pay church-rates or Easter offerings; a clergy-
man declines to recognise the authority of a temporal/
courb; an anti-vaccinationist prefers fine and imprison
ment to allowing a slight but life-saving operation on his
children ; one of the “ peculiar people ” goes still furthe;‘,
and maintains that it is the Jaw of God not to call in a
physician to a dying child. All these cases raise very
difficult questions; but the attitude of the law is simple.
Either the man does as the law orders, or he goes to
prison. A person may entertain whatever moral feelings
he thinks proper to indulge in, and in our present state
of society he enjoys the further liberty of expressing
those feelings nearly but nof quife without limits. Hence
he enjoys the privilege, in England at least, of endea-
vouring to persuade other people that the law is mis-
taken. If he succeeds, it is well; if not, he must practi-
cally conform.
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But the law in itself has nothing to do with conscience,
nor religion, nor even with moral right and wrong, as
estimated by individuals. Moreover, it knows nothing of
absolute principles from which we must not diverge. It
is but a series of arbitrary rules, accumulated or varied
from century to century, and defining the terms on which
people may best live in each other’s society. It is a
system of adjustments and compromises, founded upon
experience and trial. The complication of social relations
is such that no simple unqualified laws can hold good in
all cases ; necessary exceptions spring up as soon as ever
we try to establish a general proposition. It might surely
be thought, for instance, that a man would be free to buy
and sell as he thought best. Barter, moreover, being the
original simpleform of commerce, would & forfior: seem tobe
open to every free subject. Yet, since the fourth year of
Edward IV, {cap. 1) laws have existed prohibiting the pay-
ment of wages in the manner of barter. Even at the
present day the Truck Act is in full operation (1st and 2d
William IV, cap. 37), and in a number of specified trades
inflicts penalties on any settlement of wages by way of
barter, the third offence being treated as a misdemeanour
punishable by fine only at the discretion of the court.
Curiously enough, however, this law does not apply to
agricultural labourers, domestic servants, and various
other important classes of the employed. What is a
misdemeanour in an iron-work or cotton-mill is the most
familiar arrangement possible in the adjoining farmhouse.!

1 See Truck Acts1831-1596. By the Truck Amendment Act1887,
the provisions of the Truck Acts were extended to agrienltural
labourers, subject to a provision that a contract for giving a
“servant in husbandry ” food, non-intoxicating drink, a cottage,
or other allowances or privileges in addition to money wages,
should not be illegal.—ED, ’
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All that can be said in favour of the law, and 1t is
probably sufficient, is that repeated inquiry and long
experience ever since the time of King Edward IV. have
shown that masters abuse the liberty of making barter
contracts with their workmen. But what becomes of
that celebrated entity, *“ the liberty of the subject ™!

It may he imagined, again, that a person has an
absolute right to his own property. Apart from the
difficulty of defining what is his own property, a cursory
examination of the statute-book would show that this
absolute right has been invaded in every conceivable
way. Taxation is in complete conflict with the supposed
absoluteness of the right. Even property in a man’s
own labour has never been absolute : sailors were pressed
into the navy; military service was in former centuries
compulsory, as it now is in most continental countries,
~and in theory yet is in England; statute labour Was,.-’f
required to mend the roads. The compulsory purchasé
of land for railways, water-works, and other enterprises
of public utility, is a further invasion of absolute rightig,
although accompanied in most cases by abundant, if not
superfluous compensation. The Irish Land Act of 1881
is destructive to the absolntist theory, as regards Ireland
at least; that Act has been denounced as contrary to
all the principles of political economy. But when a
country has arrived at a state of social disorganisation,
the probabilities of good implied in those principles are
met by certainty of evil, and the question simply is by what
least: sacrifice to approximate to a sounder state of things.!

! This Act has been followed by a long line of further legislation,
enlminating in Mr. Wyndham's Irish Land Act of 1903, under which
all the landed estates of Ireland are being transferred to the tenants.
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There is, indeed, no subject more generally miscon-
ceived than the relation which exists between economics
and legislation. It is generally supposed that the econo-
mist is a presumptuous theorist, who is continually laying
down hard-and-fast rules for the conduct of other people.
Everybody is to buy in the cheapest market, and sell in
the dearest; marriage is to be restrained as much as
possible ; paupers are to be reduced to the verge of
starvation ; strikes are not to be endured, and so forth.
It is possible that such ideas may have been put forward
by some over-dogmatic economist such as MacCulloch.
TFor the most part, however, they arise from the mis-
interpretation by the public of the relation between
sclence and practice. It is one thing to demonstrate
scientifically the tendency of population to progress in a
geometric ratio ; it is quite another thing to infer that
marriage should therefore he discouraged, still more that
it should be discouraged by some particular measure,
which might involve consequences of the most varied
character.

As, then, in philosophy the first step is to begin by
doubting everything, so in social philosophy, or rather
in practical legislation, the first step is to throw aside
all supposed absolute rights or inflexible principles. The
fact is that legislation is not a science at all; it is no
more a science than the making of a ship or a steam-
engine, or an electrical machine, is a science. It is a
matter of practical work, creating human institutions.
There are sciences which instruct us in the making of a
ship or an engine, and which, by giving us comprehension
of its nature, enable us to use i¢ well or to improve it.
In these sciences there may be general principles of
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nature. So there may be general sciences of ethics, of
economics, of jurisprudence, which may much assist us
in the work of legislation. But before we can bring the
principles down to practice they run into infinite
complications, and break up into all kinds of exceptions
and apparent anomalies.

Abstractions and Reolities~—In endeavouring to gain
clear ideas as to the proper method of legislation, nothing
is more necessary than to descend from vague terms and
abstractions to the definite facts which they imply or are
founded upon. We cannot help speaking of principles
and rights, but we must endeavour to avoid the persistent
fallacy of taking words for things. Such principles are
not existing things; they are only complex propositions
founded on extensive experience, and indicating the
probable results of actions. They are registers, as it
were, of the convictions of sociely that a certain course
will involve certain consequences. The principle of the
common law, for instance, that parents have a right to
the governance of their children, is a register of the
general helief that the strong instinctive love of parent
for child will be the best guarantee in general for the
beneficial treatment of the child, while conducing also to
the happiness of the parents. Mathematically speaking,
there is a large balance of probability of good in favour
of the law. But it can never have heen intended that
a right designed for the production of good should be
perverted to the production of evil. Probability cannot
stand against certainty. If it clearly appear that a
parent is injuring his child, there is an end of presump-
tion to the contrary, and it is & mere question of degree
when the power of the law will step in to prevent this
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injury.! To preserve an appearance of consistency the
lawyers use various circumlocutions,

A parent has the legal right of chastising his child ; but
this does not mean that he may beat his child whenever
he feels inclined ; as the lawyers say, the chastiscment
must be reasonable; which, being interpreted, means
that the parent must never chastise his child but in such
manner, degree, and on such oceasion (if any there be)
as is conducive to the good of the child primarily, with
some regard, perhaps, to the interests of the family and
neighbours secondarily. In fact, it comes to this, that
Le has no right to do anything but just what he ought
to do, all the circumstances being talken into account.
So from time to time, as it was made plain that children
were being worked to death in factories—reduced to
crippled, stunted, deformed little creatures—a further
inroad was made upon the parent’s right. The pre-
sumption of good was altogether rebutted by the cer-
tainty of evil, and the State undertook, through the
Factory Acts, to secure a better state of things. Quite
recently the same conflict between presumed good and
certain evil arose in the controversy regarding clementary
edueation. The parent in theory was the best educational
cuardian of the child ; but, if the result was no education
at all, there was no ground for the theory. In this case,
again, the State dispersed metaphysics by stepping in
and ordering the child to be eduecated.

1 A parent’s right to the custody of iis ehild, after he has
cither abandoned or deserted if, or allowed it te le brought wp
Ly another person at that person’s expense, has been curtailed
by the Custody of Children Act, 1891 (54 Vict. cap. 3). The Act

proceeds on the assumption that o parcut’s rights are founded upon
the performance of duties.—Eub.
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Grounds and Limits of Legislation.—It may he fear-
lessly said that no social transformation would be too
great to be commended and attempted if only it could
be clearly shown to lead to the greater happiness of the
community. No scheme of Bellers, or Babeuf, or Robert
Owen could be resisted, if only their advocates could
adduce scientific evidence of their practicability and good
tendency. No laws, no customs, no rights of property
are so sacred that they may not be made away with, if
it can be clearly shown that they stand in the way of
the greatest happiness. Selus populi, supremo lex. But
it ought to be evident that before we venture upon a
great leap in the dark, we may well ask for cogent
evidence as to the character of the landing-place. The
question resolves itself into one of logic. What are the
means of proving inductively or deductively that a
certain change will conduce to the greater sum of happi-/
ness? In the case of any novel and considerable change
direct experience must be wanting. The present social
arrangements have the considerable presumption in thel
favour that they can at least exist, and they can bé,
tolerated. A heavy burden of proof, therefore, Jies
upon him who would advocate any social change which
has not or cannot be tested previously on a small scale.
Wherever direct experience can assure us that good is
to be obtained by a certain course, we may with some
confidence venture to adopt it. In hardly any case,
however, are the consequences of an action or a law
limited to the direct obvious results. As Bastiat said,
we must take into account “what is not seen ” as well as
‘“what is seen.”

To descend, however, from philosophy to the practical



f PRINCIPLES OF INDUSTRIAL LEGISLATION 13

subject before us, I conceive that the State is justified in
passing any law, or even in doing any single act which,
without ulterior consequences, adds to the sum total of
happiness. Good done is sufficient justification of any
act, in the absence of evidence that equal or greater evil
will subsequently follow. It is no doubt a gross inter-
ference with that metaphysical entity, the liberty of the
subject, to prevent a man from working with phosphorus
as he pleases. But if it can be shown by unquestionable
statisties and the unimpeachable evidence of scientific
men that such working with phosphorus leads to a
dreadful disease, easily preventable by a small change of
procedure, then I hold that the Legislature is primd facie
justified in obliging the man to malke this small change.
The liberty of the subject is only the means towards an
end ; it is not -itself the end; hence, when it fails to
produce the desired end, it may be set aside, and other
means employed. Wherever, in like manner, palpable
evil arises, the Legislature 1s justified, if not bound to
inquire, whether by some special change of law that evil
might not be avoided. It is obvious, however, that in
this inquiry all effects of the proposed act, whatever be
their remoteness or uncertainty, must be taken into
account. Direct observation, therefore, will not usually
be all-sufficient. There may be collateral or secondary
effects of an action which will not be apparent for years
to come.

The Evolutionist Doctrine of Freedom.—If we are to
acknowledge the existence in social affairs of any inde-
feasible right or absolute principle, none would scem
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more sacred than the principle of freedom—the right of
the individual to pursue his own course towards his own
ideal end. In favour of such a view, it may be said, in
the first place, that happiness mainly consists in unim-
peded and successful energising. Every needless check
or limitation of action amounts to so much destruction
of pleasurable energy, or chance of such. Not only,
however, must man, in common with the brutes, suffer
from endless material checks and obstacles, but he
cannot enjoy the society of other men without constantly
coming into conflict with them. The freedom of one
continually resolves itself into the restriction of another.
In any case, then, the mere fact of society existing
obliges us to admit the necessity of laws, not designed,
indeed, to limit the freedom of any one person, except

so far as this limitation tends on the whole to the -

greater average freedom of all. Thus the evolution-/
ists aim, not so much at directly maximising happi-
ness, as at maximising liberty of action, which thely
conceive to be equivalent to the means of greate%t
happiness. The principle of equal freedom is there-
fore put forth as an all-extensive and sure guide in
social matters. It would lead me too far to attempt
in this place to Inquire whether the present course
of industrial legislation, and the remarks to be made
upon it in the present volume, are really reconcilable
with this principle. I am inclined to think that the
reconciliation is not impossible; but that, when ap-
plied to the vast communities of modern society, the
principle fails to give a sure guiding light. So intri-
catec are the ways, industrial, sanitary, or political, in
which one class o1 section of the people affect other
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classes or sections, that there is hardly any limit to the
interference of the legislator.

I do not think that such interference, applying, as
it would do, only to the simpler physical conditions
of the body, can be said, in a reasonable point of
view, to diminish freedom. As physical conditions
become more regulated, the intellectual and emotional
nature of man expands ever more freely. The modern
English citizen who lives under the burden of the revised
edition of the Statutes, not to speak of inoumerable
munieipal, railroad, sanitary, and other hye-laws, is
after all an infinitely freer as well as nobler ereature
than the savage who is always under the despotism
of physical want. He is far freer, too, than the poor
Indian who, though perhaps unacquainted with written
law, is bound down by the most inflexible system of
traditional usage and superstition. It is impossible,
in short, that we can have the constant multiplica-
tion of institutions and instruments of civilisation
which evolution is producing, without a growing com-
plication of relations, and a consequent growth of social
regulations.

The doctrines of evolution, moreover, are yet so
young and novel, being, indeed, no older than illustrious
philosophers, some yet living and working among us,
that it is hardly to be supposed that the full bearing of
such doctrines should yet be appreciated, even by their
originators. It is easy to perceive that in many a primi-
tive community little legislative interference is needed,
becanse the people, by long-continued trial, have settled
down to a mode of life approximately perfect according
to its circumstances. There long tradition is legislation,
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and often legislation of the most strict and minute kind.
Livolution has had time to work its full effects ; we gee it
accomplished, not in progress. Bnt all is different with
a great modern manufacturing community, the whole
mode of industry and life of which has been invented or
profoundly modified within the memory of men yet
living or but lately dead. Tradition is in such a case
broken and dispersed. New conditions of life have to
be discovered and tried. Evolution is doubtless at work,
but the question arises whether the very legislation
which we are about to consider is not the manifestation
of evolution. Based, at any rate, upon trial and experi-
ence, it is but the multiplying of the good tendencies,
and the quick elimination of the bad. It is an attempt
to save needless suffering by making the few teach the
many, so as to bring individuals into conformity with
their environment without the blind striving of indi-
vidual action. f

f‘.

/
The Metaphysical Incubus.—1It is futile to attempt to

uphold, in regard to social legislation, any theory of
eternal fixed principles or abstract rights. The whole
matter becomes a complex caleulus of good and evil.
All is a question of probability and degree. A rule of
law is grounded on a recognised probability of good
arising in the opinion of the lawgiver from a certain line
of conduct. But as there almost always occur cases in
which this tendency to good is overmastered by some
opposite tendency, the lawgiver proceeds to enact new
rules limiting, as it is said, but in reality reversing, the
former one in special cases. Lawgivers, as well as philo-
sophers, delight in discovering euphemisms adapted to
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maintain the fiction of universal principles, When the
principles fail to hold good, it is said that the cases are
exceptional. It is a general principle that a man may
do as he likes with his own property. It is an exception
when a railway company foreibly talkes possession of his
land.

I venture to maintain, however, that we shall do much
better in the end if we throw off the incubus of meta-
physical ideas and expressions. We must resolve all
these supposed principles and rights into the facts
and probabilities which they are found fo involve
when we inquire into their real meaning. The right of -
a man to dispose freely of his labour means the recogni-
tion by the Legislature that in the majority of cases a
man is the best judge of his own interests in disposing of
his labour. Ina number of cases specified in the statute-
books, the Legislature recognises an opposite state of
things. The principle of the freedom of trade stands on
the same footing ; it is a probability of advantage which,
however, must be set aside in case of greater probability
of evil. The indefeasible right of a squire to his
ancestral acres rests, of course, upon the like considera-
tions. All depend ultimately upon the salus populi,
srhich is the only lex suprema.

The question may well arise, indeed, whether, accord-
ing to the doctrine here upheld, there is really any place
at all for rules and general propositions. If a general
law may be limited by a particular law, and that again
by a further and more limited exception, we shall get
down eventually to individual cases. When followed
out, this is the outcome of the Benthamist doctrine.
Every single act ought to be judged separately as

¢
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regards the balance of good or evil which it produces.
Practically, too, the doctrine is often recognised as true
and necessary. Many Acts of Parliament give discre-
tionary power to the Secretary of State, so that he can
deal with each individual case according to its merits.
Under the Factory and Workshop Act of 1878, exten-
sive powers of relaxing the directions of the Act are
given to the Secretary of State.! Many of the sections
contain a clause beginpming, “ Where it is proved to the
satisfaction of a Secretary of State,” ete. Thus section
43 gives power to allow the period of employment to be
between 9 AN and 9 P.M. in certain cases.

It will be easily seen, however, that legislation be-
comes impracticable when it runs into too much detail.
Not only is diseretionary action likely to be abused, but
the time and trouble spent in obtaining it form a con-
siderable vbstacle. There arises a distinct advantage in
being able to know how other people will aet, am;l"f
whether they are or are not acting rightly. Iven under
a system of general rules, such as are most of thosé,je
contained in the statute-book, legislation is so complex
that only those who give themselves wholly to the study
can be acquainted with any considerable part of it. The
statute-book, again, can never really contain the whole
of the law, as the definitions of terms, the conflicts of
clauses and acts, the complex evolution of unforeseen
cases, necessitate numberless decisions which practically
add themselves to the text.

I Diseretionary powers have likewise been conferred upon the
Local Government Board, the Board of Education and other depart.
ments in the sphere of Administrative Law.—En.
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Place of Precedent in Legislation.— Among the most
important effects of a legislative act must be placed the
expectations which it creates of future similar or appa-
rently similar acts. People are always reasoning, well
or il—usually ill. Accordingly, every conspicuous act
which is done becomes a precedent, on which many
future claims are based. In courts of law where that
metaphysical entity justice is administered, judges are
obliged to act upon precedents. The expectations raised
and the actions guided by one decision must be justified
by a like decision in similar circumstances. This is
done even when the particular decision is regretted
by the judges and allowed to work evil in itself. It
is impossible, however, that law can be administered
otherwise than by reference to precedents, and the only
question remaining open is the minuteness of analysis of
the circumstances and conditions. As no two exactly
similar cases ever do come hefore courts of law, analysis,
if carried to the utmost, would practically render every
decision independent of every other decision ;—there
never can, in short, be a precise precedent. Practically,
therefore, the analysis of precedents is restricted to those
more obvious elements which can be generally appre-
hended, and, In jury cases, rendered satisfactory to the
average British householder.

The Legislature is less bound by regard to precedent.
It is all powerful, and apparently irresponsible. It can
do single executive acts as well as pass general rules of
law. Tvery private Act of Parliament is a distinet inter-
ference with some persons for the good of others. In

~special cases it acts for the good of a single individual—
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reversing a legal decision, validifying a questionable
marriage, rectifying accidental mistakes, authorising the
enclosure of Jand, or altering the legal status of a single
estate. These well-understood cases bear out my con-
tention that any act is justified by the good done in the
absence of countervailing inferential or other evils. But
even in regard to private acts, Parliament is to a great
extent bound by tradition and precedent. Such acts
generally fall into well-defined classes with regard to
which experience has already been gained. Any proposal
for a novel kind of private act meets with the utmost
serutiny. Railway companies, for instance, seem able to
obtain almost any land they want for their purposes
They have merely to ask, and it is given at a price. But
when a company proposed to build a large hotel near
Lincoln’s Inn, and applied for a private act to enable
them to make the purchase of land, the Bill was summarily,’
rejected by the Lords. In this particular case the publié
would probably have gained distinct benefit from the
passing of the Act. The result of course would ha\lfe
been that multitndes of other companies would discover
modes of benefiting the public by building hotels and
other large structures by private Acts of Parliament.
In this way it is that we become hampered in every act
of legislation, if not of private life. "'We must do to one
as we would to another, or else we must be prepared to
give some clear reason why we do not.  This reason, too,
must be clear and sufficient, not so much to those who
act, as to those who are in a position to judge the actors,
The distinctions, then, must not be very fine drawn.
Public opinion is in the highest degree undiscriminating,
and yet it is the ultimate court of appeal. Thus the
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legislator or the administrator may be practically com-
pelled to abstain from many measures and acts good in
themselves, because if they happened to come under
public notice they would not be discriminated from
measures and acts of a recognised evil tendency. It
necessarily follows that the public man, without the least
real sacrifice of his own conscience and instinets of right,
is obliged to defer more or less to the state of public
opinion and of popular education. There arises an
inevitable contest between the private and so to say the
public conscience.

Questions of Degree—One of the most serious diffi-
culties standing in the way of legislation is the fact that
many legislative questions are questions of degree. One
act differs from another not by any clearly assignable
mark present in one and absent in the other, but by
more or less of the same mark. In a case of assault,
for instance, the provocation given may vary from
nothing at all up to something extremely great, and
there may be all intermediate degrees. Sir W. Erle,
in his profound memorandum upon the Law of Trades
Unions, pointed out that in the case of nuisances, whether
by obstruction or otherwise, unlawfulness begins at a
certain degree of annoyance, and that this degree is to
be measured not by any exact standard, but on a supposed
estimate of what is reasonable by men assumed to be
prudent. 2

Two obvious difficultics arise out of this variation of
degree: the first consists in the fact that it is often
impossible to define with certainty what acts are to be
vestrained by law and what left free. Obstruction of
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the Queen’s highway may range from the case of one or
two men carelessly lounging about, up to that of thou-
sands of men purposely blocking the road in order to
create public terror and disaster. Negligence, again, is
a legal fault of which no precise measure can be given.
To shoot a person by misadventure is not criminal in
the eye of the law; to shoot him owing to a certain
undefined degree of negligence is manslaughter.

A second resulting difficulty consists in the fact that
in questions of degree an illegal act must differ by an
infinitesimal quantity from a legal act. Mere careless-
ness merges on one side into pure accident, but on the
other side into gross or illegal negligence. Now when
an act ceases to be legally innocent, it becomes legally
culpable, and in theory there must be some point at
which this change logically takes place. At this point
the minutest difference distinguishes crime from inno- ,~
cence. Itis a case of the ancient logical sophism ca,lled;"’
the Sorites or the Acervalis. It can be shown that ong
single hair makes the difference between a bald man an§
those well-haired people who have no special class-name;
but are not bald. If a man who has only a hundred'
hairs is called bald, the question will arise whether men
with 101, 102, 103, 104 hairs, and so on, are also bald.
It so, we can proceed with like questions until we get up
to thousands of hairs. Sooner or later the man must be
pronounced nof-beld,; but as there is no third term or
middle between bald and not-bald, the change must take
place upon a single hair. Certainly this is often the case
with legal questions. A railway signalman charged with
manslaughter on account of some mistake is either com-
mitted for trial or not committed: there is no legal
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middle term, DBut the mistake occasioning the accident
may vary in culpability from zero up to something
amounting to murder. At some point, therefore, an
infinitesimal difference lies between crime and innocence.

In practice, these nice questions of degree are slurred
over, and roughly decided by referring the whole matter
to the discretion of a jury. Twelve jurymen decide
whether the signalman has used ordinary and reasonable
chution, “such as might be fairly expected from a person
in his position.” The lawyers and the judges are always
talking about ¢“what is reasonable,” “what is fair,”
although they know perfectly well that they cannot
explain clearly what they mean. Nor can the jury say
any better on what clear grounds they decide the question
of “reasonable care.” Probably, the only real use in the
jury system is that it furnishes the judges with a practi-
cal measure of ordinary ways of thinking.! Unconsciously
the twelve men in the jury-box are so many standard
measures of ordinary capacity, and though they may
differ more or less in opinion, the final average opinion
is the best standard of “reasonableness” which we can
command. It is curious to observe how frequently men
are engaged in solving mathematical problems without
being aware of the fact.

Legislation and Ezperience.—Hardly any person will be
found to contest the statement that legislation must pro-
ceed upon the ground of experience. Legislation must be
Baconian. But, when we try to ascertain exactly what

1 This tendency to an excessive admiration of the Bench and
to an inadequate appreciation of the Jury system might have been
corrected by a little practice at the Bar.—Ep.
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. is meant by these statements, difference of opinion will
arise. As I have attempted in another book to show, all
reasoning must be general. Even when we appear to
pass in inference from one single experiment to a Iike
one, we rise in the course of the logical journey to a
general truth concerning all such experiments, so far as
they are like to each other, and then we descend the
logical mountain again to the particular one in prospect.
But there may be all degrees of proximateness or remote-
ness between our real premisses of fact and our ultimate
conclusion. What I venture to maintain is that Baconian
legislation will always proceed by reasoning from the
most nearly proximate and analogous experience which
is available. We cannot possibly dispense with general
reasoning, but we should use it as sparingly as possible.

We should ehoose, as it were, the lowest logical elévation o '

within sight. ’,

I have recently endeavoured to show, in an article in
the Contemporary Review of January 1880 (vol. xxxvii. p&).
177-192), that in many cases it is possible for the legis-
lator to resort to direct experiment. Before passing any
great Act of Parliament which will involve the whole
of an extensive trade or class in some irrevocable and
costly change, we ought to try experiments, and thus
obtain the most direct and pertinent  evidence con-
cerning the probable result. It is not for a moment to
be supposed that legislation has not long, or, even always,
been based upon experiment or upon experience in some
sense ; but the experiments have generally been the
unintentional changes which time and circumstance have
wrought, or the institutions which individuals or private
societies have created with no distinct legislative purpose.
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The vast collection of parliamentary papers which Parlia-
ment has printed in the last hundred years, amounting
to several thousand folio volumes, show the empirieal
basis npon which the Legislature has proceeded. Not
a few great laws, notably the Poor Law Reform of 1834,
were hased npon inquiries of an empirical character
which in care and completeness left little to be desired.
But as a general rule Parliament has confined itself to
acoumulating information about the working of existing
institutions ; when an institution of a certain kind did
not exist in this country, it has not created one for the
purpose of trial, but has inquired into the working of
such an institution in any foreign country where it
happened to exist. This method is easy and inex-
pensive ; nevertheless it involves a breach of Baconian
rules; for analogy is much more remote and inference
accordingly precarious hetween one country and another,
as compared with one part and another of the same
country.

Nor can it for a moment be contended that exper-
ments have not been made and consciously described
and treated as experiments. Robert Owen, for instance,
established his mills and schools at New Lanark for
the purpose of showing what might be done to elevate
mill hands by wise and considerate treatment, He ex-
pressly deseribed his establishment as an experiment. If
not exactly the founder of the Factory Acts, he origin-
ated ideas and supplied practical evidence which was of
the greatest value, so far as it could be appreciated at
the time.

From time to time, too, statesmen have distinctly
approved the experimental method. Thus, on 4th March
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1835, Mr. Secretary Goulburn,! speaking of the new
Factory Act of 1833, said that “he thought it the most
expedient course to malke an experiment of the law; so
that from actual experience, rather than from contradic-
tory opinions, they might be enabled to ascertain what
alterations really were necessary.” In the debate upon
the second reading of the Factory and Workshop Bill
(11th February 1878), Mr. Fielden, whose father was
one of the leaders of the party which carried forward
the improvement of the Factory Law, remarked that
“in all its legislation upon the subject Parliament had
been guided by experience, and had gradually extended
the operations of the Acts from one trade to another.”
In the same debate the Home Secretary expressed his con-
currence in the statement that such legislation proceeded
on “a tentative system.” It must be quite apparent
too that the common practice of passing an Act and then
remedying its mistakes, oversights, omitted cases, inconi
veniences, or unforeseen wrongs, in successive Amend-
ment Acts, is really an application of the tentative or
experimental method. "
It ought also to be pointed out that the late Mr. New:
march explained the empirical or experimental character
of legislative method. Speaking at the British Associa-
tion in 1861 he said : “From the plan suggested by the
Statistical Congress of last year, they would gradually
be able to ascertain what was the real condition, and
what was the effect, of the social relations pervading
different parts of the world. The application of the ex-
perimental method pursued during the last thirty years

! Hagsard’s Parliamentary Debafes, 3d Series, vol. xxvi. p.
527,



I PRINCIPLES OF INDUSTRIAL LEGISLATION 27

had led to a large modification of the early economic
science in reference to free colonisation, legal interfer-
ence with labour,” etc. The idea that legislation is and
must be essentially experiential, if not experimental,
pervades this remarkable address, which is printed in full
in the Journal of the Statistical Society for December
1861, vol. xxiv. p. 453, ete.

Legislative Experimentation.—But in order that we may
pursue a truly Baconian course in legislation, we must
not merely make experiments, but we must make them
in the particular way calewlated to prove or disprove the
conclusion in view. There is manifest advantage, for
instance, in making a legislative change in certain cities
or districts only, so that we may observe what happens
both where the change is in operation, and also in closely
proximate places, where it is not in operation. This is
often the only way in which we can clearly learn what
is really the effect of the change in question; because if
applied universally the effects of the new course will le
merged into the general aggregate of many existing and
varying effects. Nor is there usually any practical
obstacle in the way of such partial trial. Since the
article referred to was published, the Postmaster-General
actually applied the experimental method in the introdue-
tion of the penny stamp savings bank forms. These
forms were first tried by distribution in certain selected
counties, and the results were inquired into before the
measure was adopted generally. Although the case was
not one suited to test the method effectively, the com-
plete success of the trial tends distinctly in favour of
experimental legislation.
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It is not possible to repeat here all that was said in
the article referred to in favour of direct appeal to
experience. The fact, however, is, that the real difficulty
will consist, not in making such appeals, but in knowing
when to make them, how to interpret the results, and
how far to depend upon our inferences. Experience
must be our guide when we can enjoy such an advantage,
but 1t is often the most difficult thing in the world to
know what experience teaches. The palpable and direct
result will often be the least part of the matter. A
fence erected around machinery palpably saves people
from falling among such machinery ; but how are we to
prove that it does not generate recklessness which will
lead the people to fall into other dangers? We have to
fall back upon vague presumptions and general inferences.

An operative advocating a strike may easily point to .~

other strikes in like circumstances which have benefited
the strikers—to all appearance. Here are experimenits
to the point. It would require a great desl of inquiry
and much argument of a vague kind to convince!an
economist that the striker really was benefited in the
long-run.

It will now be apparent that the true method of
approaching a legislative measure assumes the form of
a complicated logical and scientific problem. It 1is
granted, or at least assumed, that anything is right and
expedient in legislation which adds to the sum of
happiness of the community. But how to show this?
It is not sufficient to show by direct experiment or other
incontestable evidence that an addition of happiness is
made. We must also assure ourselves that there is no
equivalent or greater subtraction of happiness,—a sub-
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traction which may tuke eficct cither as regads other
people or subscquent times.  This, it need havdly e
said, is o more difficult matter. There is the diffienlty of
discovering and measuring, as Bastint =o elearly put i1,
¢ that which is not seen, as well as that which is seen”
Let 1t, moreover, be clearly understood that in thus
endewvouring to sce the invisible we must male use of
any scienee, or of all seienecs which have any hearing
apon the matter. It seems to be commonly supposed
that certain matters are to be treated by economie
science ; otliers by moral science or jurisprudence ; others,
again, are questions of mere physical science only. Tt
would generally be implied, for instance, that questions
relating to corn or wages arc purely cconomic; that
marriage is a simply moral question; that the Duilding
of a bridge is onc of engineering science or physies.

telation of Science o Legislalion.—The relation of
selence to social legislation will now become apparent.
Iiach science is an aggregate of natural laws, more or
less general; and these laws, when divested of meta-
physical wrappings, resolve themselves into probabilitics
that certain consequences will follow from certain con-
junctions of antecedents. Obviously, at whatever end
the legislator aims, he must consult all those sciences
whose probabilities bear upon this end. I, for instance,
the matter under consideration be colliery explosions,
supposed to arise from the firing of shots or Dlasts, there
is—(1) the probability that the Dlasting is really the canse
of the explosion; (2) the probability that more cfiicient
ventilation would render the Dlasting harmless ; (5) that
if gnnpowder were prohibited, compressed air or some
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other agent would be brought into successful operation ;
(4) that if blasting werc confined to the night time, the
mines could still be worked; and so forth, until we
come finally to the probability that if the mines in
question were actually thrown out of use, more harm
than good would result. The legislator must look at
such questions in an all-round manper. He is neither
chemist, nor physicist, nor physician, nor economist, nor
moralist, but all of these in some degree, and something
more as well, in the sense that he must gather to a
focus the complex caleulus of probabilities, the data of
which are supplied by the separate investigators. The
Minister of State, as it is said, aets “upon advice.” It
is impossible that he should read up all the text-books
of the sciences concerned, but he takes from the most
reliable professors of each branch of science their
inferences as hearing directly upon the matter. Here
evidently we mect the reason why so few men of science
are legislators, and so few legislators are men of science.
The oceupations are alinost incompatible. The profouhd
man of science must restrict his purview, whereas the
legislator must be equally open to truth—that is to say,
probability, from whatever quarter it comes. And
although the legislator in matters of trade has perhaps .
more to do with economics than with any other science,
yet on this very account he may need the more caution,
lest he attribute exclusive value to the economic proba-
bilities, and overlook moral, sanitary, political, and other
probabilities.

Complications of the Subjeci.—After the preceding
general remarks on the principles of legislation in matters
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of industry, we may proceed to consider how far certain
of the more important or imminent questions may he
treated on those principles. Industrial legislation is,
indeed, of such extent and complication of detail that we
cannot do more in the available space than select typical
cases. ‘The subject would bhe comparatively simple
were we concerned only with the direct relations of the
State to individuals. Jiven in this respect there is com-
plication enough, when we remember the vast variety of
trades which have to be considered, and the fourfold
classes of persons to be legislated for in various degrees
and manners—namely, men, women, young persons, and
children.

In reality, however, the most difficult questions arise,
not from the relations of the State to individuals, but
from its relations to aggregates and organisations of
individuals. After all, the State may perhaps be
described, with a little pardonable hyperbole, as the
least of the powers which govern us. Law is but the
consecration of custom and public opinion. Whether in
the home, the school, the workshop, or the public
meeting, we are really governed by an indefinite amount
of common law. More especially is this the case in the
factory and the exchange. Men of the same trade
cannot meet together without entering into some kind
of combination, tending to govern its constifuents and
to affect the interests of outsiders. Industrial society
is, and always has been, more or less honeycombed with
cliques and corners and eabals, cach with its own ideas
of private interest, and its own code of right and wrong.
As we shall presently see, trade societies or guilds are
among the oldest institutions of which we have any



32 THE STATE IN RELATION TO LABOUR  cHAP.

historical information, and they doubtless existed long
before their existence came to be recorded.

The relation of the State to labour is a question not
so much of the direct restraint of the labourer by the
State, a3 of the manner in which the State can regard
the voluntary and unauthorised Iegislation of the
labourers themselves. It may be that the work of the
State will consist in increasing rather than lesseming
the liberty of the individual workman. In any case, it
is impossible to treat of industrial legislation without
fully taking into account the rules and restraints wnder
which labour exists. We shall, however, best approach
the difficulties of the subject by considering, in the first
place, the modes and degrees in which it is expedient for
the State to control labour directly. We shall then
have some clue to the question, how far individuals are
justified in attempting to control their fellow-worlkmen,
Next there arises the higher question, how far the State
ought to control individuals in their attempts at con-
trolling each other. Even when we can clearly perceive
that the action of a “corner” or a trades union is per-
nicious, it does not necessarily follow that the State would
do well to intervene. In some cases evils are best left to
work their own remedy ; in other cases attempted inter-
vention would only aggravate the evil. There are often,
moreover, several ways of approaching the same end : in
some cases an institution may need to be summarily
suppressed ; in other cases it may be allowed to show
its own worthlessness and futility ; in yet other cases
rival institutions may be set up to undermine and
counteract that which is deemed pernicious ; oceasionally,
instead of frying to suppress the obnoxious institution,
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it may he favoured and promoted, in the hope that the
good which is in 1t may grow and the evil die away ; nor
is this at all an exhaustive statement of the many indirect.
ways in which legislation may be brought to hear upon
an industrial problem. Not uncommonly we may hesi-
tate between the several ways, and perhaps wait for
further experience to indicate the best method of setting
to work. If wc only have carefully-recorded information
ahout it, every institution may be regarded as an experi-
ment tending to show its own success or non-success.
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CHAPTER II

DIRECT INTERFERENCE OT THE STATE WITH LABOUR

An 0ld Experiment-—Common Law—Inspection of Commodities—
Officia]l Experts—The Herring Brand—Ancient Regulations
and Trade Marks.

THE manner, occasion, and degree in which the State
may interfere with the industrial freedom of its citizens
is one of the most debatable and difficult questions of
social science. Existing legislation, which all allow to
be necessary, obliges us on the one hand to look upon
such interference as justifiable in certain circumstances ;
more general considerations lead us to look upon free-
dom as the normal state. There 1s a wide interveniﬁg
tract, wherce the line of demarcation is very differenfly
drawn hy different thinkers. The question arises,
moteover, whether the matter is not one which must
be decided according to circumstance of time, place,
history, and national character.

It might perhaps be expected that we could learn a
good deal about labour legislation from the English
Statute-Book, which now covers in almost unbroken
continuity an interval of 650 years. There is no want
of such legislation in that great book; in fact, there is
over-abundance, and we may learn something from the
failure and futility of much that has been enacted by
English Parliaments. But the great lesson which we

learn, and it is an impressive one, is that legislation with
o™
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regard to labour has almost always been class-legislation.
It is the effort of some dominant body to keep down a
lower class, which had hegun to show inconvenient
aspirations. Such is clearly the nature of the celebrated
Statute of Labourers, which was simply a futile attempt
to prevent labour from getting its proper price. Bren-
tano is doubtless right in saying that all statutes of
labourers in the Middle Ages were framed with regard
to the powers and wants of the landed proprietors, the
feudal lords. The great Statute of Apprentices (5 Eliz.
cap. 4), of which I shall have much to say, had a
different origin. According to the opinion of historians,
it represented the trinmph of the craft-guilds—that is,
the medimval trade-unions. If it was this, it was also
more than this. Regarded as a piece of legislative
handiwork, it certainly left nothing to be desired in
thoroughness and comprehensiveness; but it was never-
theless a monstrous law. From beginning to end it
aimed at industrial slavery. The Justices of the Peace
could not only fix all rates of wages, but if they chose
to exert their powers, could become the industrial
despots of their district.

It has often been weakly remarlked that probably
this statute, however indefensible it may scem at the
present day, was well suited to the then existing
state of society. Such remarks imply ignorance of
the contents of the statute. The general theory of
the Act is that every servant or artificer shall be
compelled to work in the trade to which he was
brought up. Any workman departing from his ecity,
town, or parish, without a testimonial from his previous
employer or some officer, was to be imprisoned until he
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procured a testimonial ; or if he could not do so within
the space of one and twenty days, was to be whipped
and used as a vagabond. The hours of labour were
preseribed, not, as in our Factory Acts, by way of limita-
tion, but by imposition. Thus, from the middle of the
month of March to the middle of September all artificers
and labourers hired by time were to be and continue at
their work at or before five o’clock in the morning, and
continue at work and not depart until betwixt seven
and ecight of the clock at night—two and a half hours
in the course of the day being allowed for meals and
drinking. . Thus the legal day’s work was to be about
twelve hours at the least.

As to young women, they were simply at the orders
of the magistrates; for the 24th section enacts that
any two Justices of the FPeace or other competent
magistrates shall “appoint any such woman as is
of the age of twelve years and under the age of forty
years and unmarried, and forth of service, as they
shall think meet to serve, to be retained or serve by
the year, or by the week or day, for such wages and
in such reasonable sort and manner as they shall think
meet ; and if any such woman shall refuse so to serve,
then it shall be lawful for the said Justices of Peace,
Mayor, or Head Officers, to commit such woman to
ward, until she shall be bounden to serve as is aforesaid.”
Lest the Justices should be lax in regulating the service
of labourers, they were to be paid for their trouble.
Such was liberty-—such was industry under ¢ good Queen
Bess,”—at least such it was in the Statute-Book, and in
the intention of the governing classes. In operation the
statute was, there is reason to believe, little more than a
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dead letter, except as regards the important sections
relating to apprenticeship, of which the evil influence
has hardly yet died out. It has often heen boasted that
the laws of England were always just and equal to all
classes; this may be true of much judge-made law,
but it is decisively contradieted by such a monstrous
statute, from the operation of which the higher classes
and even their servants were expressly exempted. Yet
this Statute of Apprentices was not finally and com-
pletely repealed until 1875, by the Conspiracy and
Protection of Property Act (38 and 39 Vict. cap. 86,
sec. 17, IIL. a).

An Old Experiment in Industriol Legislation.—In many
cases we learn from the preamble or other contents of a
statute regulating a trade that it was really passed at the
instance of the trade for their supposed advantage. This
is most plain in the case of the Act touching drapers,
cottoners, and frizers of Shrewsbury (8 Eliz. cap. 7),
which commences by reciting that there has been in
Shrewshury time out of mind of man a guild of the art
and mystery of drapers lawfully incorporated. This
guild, it appeared, was used most commonly to set on
work above six hundred persons of the art or seience of
shearmen or frizers. Divers artificers and other persons
of Shrewsbury, however, not being of the said company
or mystery, “nor brought up in the use of the said trade,
have of late with great disorder, upon a mere covetous
desire and mind, intromitted with and occupied the said
trade of buying Welsh cloth or lining, having no know-
ledge, experience, or skill in the same.” After further
describing the dire evils thus produced by successful
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competition, the Act proceeds o prohibit every person
inhabiting in Shrewsbury from occupying the trade of
buying Welsh cottons, etc.,, unless he be free thereof.
However quaintly and candidly expressed, there is
nothing in this statute but the simple spirit of trade
monopoly. We may wonder indeed that the cottoners
of Shrewsbury could so easily move the great statesmen
of Queen Elizabeth in their favour ; but the policy of the
cottoners was of a piece with the policy of Lord Burleigh,
as so strikingly formulated in the Statute of Apprentices
above referred to. What, however, is very strange about
the Shrewsbury cottoners is that before sixyears were over
they had not only found out their error, but candidly
confessed it to the powers. In the Aect 14 Eliz. cap. 12,
we find the previous Act almost entirely repealed,
“at the humble suit of the inhabitants of the said town,
and also of the said artificers, for whose benefit the said, 'J
Act was supposed to be provided.” Nor is this all ; for
in the second secfion the moral of the matter is brough"t
out in the clearest terms. “Hxperience hath p]ainl&v
taught in the said town that the said Aect hath not only
not brought the good effect that then was hoped and
surmised, but also hath been and now is likely to be the
very greatest cause of the impoverishing and undoing
of the poor artificers and others, at whose suit the said
Act was procured, for that there be now, sithence
the making of the said statute, much fewer persons to
set them a-work than before,” etc. etec. Were it not
that the Lord Chancellor Bacon was then a boy of only
eleven years of age, we might have thought that he had
had a hand in drawing this Act, where the value of ex
perience is brought out in so truly a Baconian manuer.
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Parliament, since the 14th year of Llizabeth, has made
many great mistales aud failures, and has had often
to eat its own words, But it has seldom taken the
lessons of experience n the same spirit of candour and
philosophy.

The Common Law.—We ought not, however, to forget
that, in England at least, the statute-book contains but
half the law. The unwritten and judge-made common
law has always held a very different tone in matters of
industry. The same judges who delighted themselves
with the intricacies of the law of real estate held one
simple rule about industry—that it should be free. It
would be very difficult to say when this doctrine of the
common law took its rise. As Blackstone said of the
common law in general, its rise is like that of the Nile—
unknown. Some persons have found the principle of
non-restraint of trade in the Great Charter ; but Article
41 of that charter (ve-emacted by 2 Edw. IIL cap. 9)
only refers to foreign merchants trading in England.
There is no reference to the general industry of the
people, who, it need hardly be said, were by no means
free at that time. It secms likely that the extremely
wise course of the judges was due in no small degree to
natural reaction against the tyranny of the statute law,
the greed of class legislators, and the illegal encroach-
ments of the Crown. The judges were the only disin-
terested parties in power, and however they might
delight on other occasions to display their acumen in
logical quibbles, they took in trade questions the interest
of the whole community as their sole guide. In this
course they were much assisted by the fact that the
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Statute of Apprentices, when enacting in the 31st section
that none may use any inanual ocecupation except he hath
been apprentice to the same, for‘unately confined this
restriction to “any craft, myster:, or occupation now
used or occupied within the realm.” The words “now
used or oecupied ” were inserted, I presume, from regard
to the logical impossihility of any new trade springing up,
if its *‘occupliers ” were required to have passed through a
seven years apprenticeship before oceupying it. T.ord
Burleigh, or the other ingenious authors of the statute,
not foreseeing the development of modern industry,
made no attempt to circumvent this difficulty, and the
fortunate result was that all the new industries of the
seventeenth and eighteenth centuries were left to free
development. The Act contained the elements of its
own abrogation.

;
/

Government Inspection of Commodities. — To i1111straté
these views of the proper limits of legislative action we
cannot do better than consider the reasons which may
be urged for .and against the system of submitting
commodities to the scrutiny of Government officers.
Herrings are branded by Government inspectors in
Scotland ; kegs of butter are tested and weighed in
some Irish markets. Gun-barrels are proved in Birming-
ham ; gold and silver plate must be marked at the Assay
Offices ; meat and fish are inspected by sanitary officers ;
public analysts arve appointed to detect the adulteration
of groceries, drugs, and some kinds of food. Arenot all
these cases violations of the general principle that the
individual is the best judge of his own needs and
interests t On what principle, if any, are these particular
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classes of things submitted to an avbitrary system of
State supervision, while the far greater number and bulk
of commodities are left to the great principle of lodsser
faire?

It may well be said, on the one hand, that laws
defining what we shall wear and eat,~—sumptuary laws,
as they have been called,—were long since repealed by
general consent. Statutes of Edward IIL, Edward IV.,
and Henry VIIIL preseribed minute regulations about
peaked shoes, short doublets, and long coats, They were
all repealed as long ago as the first year of James L
(cap. 25). Are we gradually to get back to a somewhat
similar system in which the articles which we use must
be passed by a Government officer before we are allowed
to buy and use them? By degrees inspectors will make
their way into our houses to see that our drains are in
good order, our rooms well ventilated, our kitchen boilers
safe, our cisterns clean, our children at school.

If this sort of thing is to progress, we shall be gnided
and tutored and inspected at every hour of the day.

But in discussing these matters we need above all
things discrimination. One hundred modes of Govern-
ment interference might be mentioned, of which fifty
might be very desirable and fifty condemnable. - In each
case, as [ contend, we must look to the peculiar aim,
purpose, means, and circumstances of the case. Sump-
tuary laws, for instance, bear no analogy to recent
sanitary laws. They were mere class laws, intended to
support the pride of an aristocracy by restraining the
tastes of the lower classes. If any pretext was put for-
ward about saving the purses of the poor, and prevent-
ing them from running into extravagance, it was a too
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obvious pretence. The roots of the legislation of this
kind were in pride and oppression.

The purpose of recent Government interfcrence in
trade is widely different. Whether that interference is
wise or not we will presently consider; but those who
examine such things as herrings, butter, gun-barrels,
coffee, tea, pepper, butchers’-meat, and the like, cannot be
charged with indifference or opposition to the good of
the common people. But why examine and certify these
and a few other things, and leave the great mass of
commodities—chairs and tables, hats, shoes, calicoes,
woollen cloths, and so on ad infinilum—to the unfettered
choice of the purchaser? Discrimination is here again
needed.

It ought to be easily seen that commodities fall into
two distinct categories, according as the purchaser is or is
not the best judge of what he wants. The pattern of o
dress, the style of a bonnet, the shape of a pair of boots,
the tone of a picture, the melody of a piece of music, alfe
matters in which the intending purchaser is necessarily
the final judge, at least for the time being If the
pattern of a dress is pleasing to the intending wearer,
that settles the mafter ; no Government inspector can
malke it unpleasing. The question is one of taste and
individual preference. Now the greater number of
commodities fall into this category: whether we are
buying boolts or pictures, or horses or carriages, a mansion
or an estate, or anything ministering to our personal feel-
ings, we are clearly the best judges. Similarly, the palat-
ableness of drinking water, the flavour of wine, the
pungency of pepper, are matters of which every consumer
may be supposed able to judge.
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But it is a totally different question whether a
purchaser in certain cases knows what he is buying. A
mamn, for instance, about to buy a mansion tries the water
out of the well, and is satisfied by its sparkling lim-
pidity and its brisk taste. A chemist would have
pointed out that these are suspicious symptoms, and
analysis might have detected deadly sewage poison. The
drains of a mansion, again, are a different matter from
its style of architecture, or the view from its windows.
It is a pure matter of technical skill to say whether
the existing drains ensure freedom from infectious
sewer gases. A sanitary inspector can decide this with
indefinitely greater approach to certainty than the average
hounseholder. In a similar way it may be easily allowed
that he who can judge the pungeney of eayenne pepper
cannot by taste detect the red lead which colours it.
He who selects the greenest pickles may be unaware of
the copper which gives the attractive tinge.

It must surely be allowed, then, that there are many
cases where the expert is a far better judge than the
individual purchaser. Common sense would in these
cases, of coursc, Iead us to desire the opinion of the
expert before purchasing. We might, it is true, still
leave the matter to individual action. A whole profes-
sion of food analysts would spring into existence if the
ordinary paterfamilias made a rule of sending samples of
his grocer’s supplies to be examined.  Laisser faire
policy might still be maintained if everybody understood
his interests. But the very point of the matter is that
ignorant people cannot take precautions against dangers
of which they are ignorant. While it is a fact that
people live in badly-drained houses, drink sewage water,
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purchase bad meat or adulterated groceries, it is of no
use urging that their interests would lead them not to
do s0. The fact demolishes any amount of presumption |
and argument. The same considerations apply to various
other cases, such as the testing of gun-barrels, the assay
of plate, and the like. Nobody can possibly wish to be
blown up when shooting off a rifle or fowling-piece ; but
no purchaser, by mere visual examination, can tell that
an apparently sound and beautifully-constructed barrel
is really safe.

It must surely be apparent that in such cases the
Government officer who steps in and prevents the faulty
article from being exposed to sale does not really restrict
the liberty of the purchaser. We may assume that no .
consumer wants to buy putrid sausages, poisonous
pickles, dangerous guns, or frandulent plate. Thus the.
(Government official who excludes these things from
public sale actually assists the purchaser in carrying qﬁt
his own desires. We come, therefore, to the view lohg
since maintained by the great economist Jean-Baptiste
Say, that Government may properly interfere to prevent
abuses in those special cases where it is impossible, or at
least diffienlt, for the buyer of goods to verify their
character for himself. (See the Cuféchisme d’Economic
Politique, chap. xxi. Cours, 4™ Partie, chap. x. vol. iil.
p. 278 seq.)

Multiplication of Efficiency of the Expert.—It can hardly
fail to Dbe mnoticed, too, that an immense increase of
“efficiency and multiplication of utility is secured by
appointing officers to assist and protect the public in
certain special points. The whole division and sub-



11 DIRECT INTERFERENCE OF THE STATE 45

division of labour is but a case of Mr. Herbert Spencer’s
doctrine of evolution, and the evolution of special
Government inspectors is a case of division of labour.
Tt is obviously impossible that an ordinary person busily
engaged in his ordinary daily occupation can acquire the
technical knowledge and skill requisite to enable him to
test the purity of the groceries, water, milk, meat, ale,
gas, and other commodities daily consumed in his house.
If he does attempt to acquire the knowledge, and pro-
vide himself with the requisite apparatus for testing,
how needlessly great is the trouble and expense, con-
sidering that a single officer, provided with one set of
apparatus, may do the work for a whole town. However
zealous and clever the individual may be, he cannot
compete in skill with an officer devoted to the occupa-
tion, who, besides giving his whole time and thought
to the work, has opportunities of varied experience and
comparison. An individual householder, for instance,
can inspect his own drains and those of a few friends
But an authorised sanitary inspector may go from house
to house all over the parish or district. He sees drains
of all kinds—good, bad, and indifferent. He learns by
repeated observation where evil is likely to arise, and by
what change it can be avoided. He enjoys, in fact, all
the resources of experience and experiment. The same
advantages are enjoyed by every inspector whose busi-
ness it is to pass from factory to factory, from school to
school, from shop to shop, and who sees what is good
and had in each place.

It is no slight further advantage in favour of Govern-
ment action that an inspector becomes acquainted with
the law and legal procedure applying to his business,
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and can put the law in operation with immensely greater
ease and efficiency than can a private person. We might
think, for instance, that everybody would take care to
get full weight when they buy a sack of coals, a pound
of sugar, or an ounce of tobacco. The law provides the
fullest remedies and penalties for giving short weight ;
and in the special cases of coals and bread it obliges the
deliverer to carry scales and weights to the purchaser’s
house, in order that he may weigh them on the spot if
so minded. But experience proves that private persons
seldom test the weights of commodities they buy, and
probably never prosecute those who use false scales and
weights. The reasons are sufficiently obvious. The loss
of time involved in a prosecution is almost sufficient
reason, without taking into account the cost, the obloquy,
and the chance of making some mistake which will turn.
the tables against the prosecutor. But a single official
inspector of weights and measures can do for a whole
town what they cannot do for themselves. Withdut
personal offence, and as a mere matter of routine, he
tests all scales and weights; he knows precisely when
and how to prosecute, and can conduct a number of
prosecutions at the same time. Xverything is in his
favour,

It seems to be certain, again, that a skilled inspector
can detect dangerous high-pressure boilers incomparably
better than persons not specially expert in the matter.
The advantage of some system of Government inspection
cannot be seriously denied, and the only question which
remains is, whether the inspection should be directly
governed from Whitehall, or should be indirectly carried
on through local bodies of experts.
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The Herring-Brand System.— Although it secems im-
possible to hold that Government inspection of retail food
supplies is inexpedient, a very different question is raised
in the case of the herring-brand system in Scotland, or
the tasting and sizing of butter kegs in Ireland. Such
regulation affects the wholesale trade, and is, in fact,
chiefly brought into action as regards goods intended for
exportation. The inspection and branding is not com-
palsory, as it formerly was, but is largely used hy
producers, owing to the facility with which barrels of
herrings or butter thus branded are accepted in foreign
markets. Branded barrels of herrings ave, in {act,
endowed with the property of currency—that is to say,
they pass from owner to owner without sampling or
examination of any kind. They can be ordered, bought,
sold, or assigned as security for advances, by the mere
specifying of the erown brand.

There can be no question that this system is nearly,
if not quite, anomalous. Its only analogues are found in
the Hall marking of gold and silver plate and jewellery,
in the proving of gun-barrels, or in the coining of the
Queen’s money at the mint. Of the two former cases it
may be said that they are compulsory regulations
required to prevent ifraud or accident. Of monecy it
may be said that, although a commodity, it is a very
peculiar one. The herring-brand cannot possibly be
said to be necessary, for sundry large herring-curers
dispense with the stamp of the State, and argue that
they can sell their produce at a somewhat better price
without 1t.  Still the great bulk of the curers are
not of this opinion, when we find that in a recent
season 660,000 barrels of herrings, cured by perhaps



48 THE STATE IN RELATION TO LABOUR  cuaPr

400 different curers, were examined and branded, this
work being accomplished by only twenty-six official
inspectors. 'The great opponent of the system was that
doctrinaire-ecconomist, MacCulloch, who, in his well-known
Commercial Dictionary, advocated the complete abolition
of the Fishery Board of Scotland. The inspection, he
held, was in pointof fact utterly useless. Itwasan attempt
on the part of Government to do that for their subjects
which they could do far better for themselves. Ii the
official inspection were put an end to, merchants and
others who buy herrings would themselves inspect the
barrels ; and while any attempt at fraud would thus be
effectually obviated, curers could prepare their herrings
in any way they pleased without being compelled to
prepare fish in the same way for the tables of the poor

as for those of the rich. Then, having denounced the "

system as useless, MacCulloch proceeds in his characs
teristic way to discover that it is far worse than useless,
being, “rather a security against the detection of fraud,
than against its existence.” The immense expansion of
the herring trade since the date of MacCulloch’s remarks
(1840}, and the general use of the brand to the present
day, is the answer which experience gives. It is impos-
sible that the brand should still carry the Scotch cured
berring through all parts of the world were it the mere
cloak for deception which was asserted.

MacCulloch’s theoretical objections and the discontent
of some members of the trade led, however, in 1848, to
the despatch of a Treasury Commissioner, who was to
inquire into the expenditure and operations of the Scotch
Fishery Board. This duty was entrusted to the late
John George Shaw Lefevre, and the result was a most
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able, and to my mind conclusive, report on the subject,
reprinted in John M. Mitchell’s excellent work on Z%e
Herring (Edinburgh, 1864). The commissioner went
with no leaning towards the system, but came back
impressed with its usefulness. The only serious objec-
tion to the system which he admits is, that it somewhat
tends to discourage the improvements of private ewter-
prise by promoting a uniform limit of price which it is
difficult to pass. The Government brand indeed is purely
optional ; yet so long as the great majority of the trade
adopt it, other curers find great difficulty in dispensing
with it. On the other hand, the trade generally wuphold
the system as facilitating trade in herrings, and prevent-
ing disputes or repudiation of orders. ILefevre summed
up the results of his inquiry in these words: “I feel
compelled, notwithstanding the objection in prineiple to
which it is liable, to recommend that it should still be
maintained.” e suggested, indeed, that a small fes
should be imposed to meet the expenses of the Fishery
Board, and this suggestion was carried into effect in
1859, fourpence being charged for cach barrel branded.
So much, however, has the use of the brand extended,
that the fees for 1880 were estimated at £11,000, or
about £7000 beyond the whole expenses of the branding
staff.!

Here we are brought to a very interesting dilemma
in industrial legislation. Exzperience decisively confirms
the advantages of a system which is in conflict with

! See Herring Fisheries (Scotland) Acts 1821 to 1890, and Brand-
ing of Herrings (Northumberland) Act 1851, by which the juris-
diction of the Scotch Tishery Board was extended to the County
of Northnmberland and to the adjoining sea.-—ED.

E
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prineiple, at least inthe estimation of MacCulloch, Lefevre,
and many other economists.

There are, indeed, many cases of commodities of
which the purchaser can be no good judge, but which the
Legislature has never thought of certifying. No ordinary
person, for instance, can possibly judge the quality of a
watch which, from all that appears to the unpractised
eye, might be worth £10 or £50. Nevertheless, it is out
of the question that Government officers should be em-
ployed to inspect and stamp watches before they are
allowed to be exposed for sale. The sufficient reason is,
no doubt, that watches differ infinitely in details of
construction and finish, so that it would be impossible to
say exactly what the certification meant, or how long it
would hold good. The fineness of the gold or silver
composing the case is a simple definite fact which can be -
tested in a few moments and exactly recorded. .

From a review of what precedes we may perhaps infer
that Government branding is only to be approved under
the following joint conditions—(1) When some special
danger is to be avoided, or some special considerable
advantage to be attained by Gtovernment intervention ;
(2) When the individual is not able to exercise proper
judgment and supervision on his own behalf ; (3) When
the intervention required is of a simple and certain char-
acter, aud the result can be certified in a manner com-
prehensible to all.

Ancient  Regulations and Trade Marks—1t is well
worthy of notice that the tendency towards sanitary
inspection which some people now dread as an approach
to despotism, is in reality a very old institution. A
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study of Riley’s translation of the Liber Albus, or *“ White
Book of the City of London,” aud a glance through Mr.
G. L. Gomme’s Index of Municipal Offices (Index Society),
will show that the ancient municipalities of this land
were minutely organised in this respect. Ale-conners,
ale-founders, ale-tasters, auditors, aulnegers, beadles,
bread-weighers, coal-meters, flesh-searchers, and inspec-
tors and searchers under various other names, were
employed by our ancestors to save themselves from un-
apparent frauds and evils. I think, too, that Mr. Gomme
has clearly shown, in other writings, that the munici-
palities were no creations of Norman monarchs, but were
really developments of original village communities. So
far, therefore, as antiquarian learning can go, we have
the fullest warrant for the functions of Government
objected to by some persons. The tendency to centralis-
ation, again, which is involved in much recent legislation,
is due partly to the decay of local activity, and partly
to the immense improvements in communication, which
render every part of a kingdom now almost as accessille
to the seat of government as were the outlying parts of
an extensive parish or hundred to its local lords in early
days. It is the vastly greater scale on which our legisia-
tive operations now proceed which makes them bear the
appearance of offensive innovations and despotic encroach-
ments.

In former days, too, much trouble was taken by the
Government to ensure the excellence of several kinds of
goods, especially woollen cloth., The Act 2d and 3d
Philip and Mary, cap. 12, for instance, provides for
the viewing and sealing of clothes called Bridgwaters.
At TLeeds the ancient regulations of the Cloth Hall
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continued to be exercised in full vigour until about the
middle of last century. The fact, however, is, that the
old system of Government certification has been replaced
within the last hundred years by the modern system of
trade-marks, the legislation of which, however, is only
now being carried into effect under the Trade-Mark Acts
of 1875 and 1876. The trade-mark or trade-name is a
private brand, and it is essential to the continued success
of a firm that they shall uphold the reputation of their
marks by carefully supervising the qualities of the goods
to which they are affixed. Registered trade-marks
being now legal property, manufacturers become their
own branders, and are urged to brand honestly by the
powerful and constantly-acting motive of self-interest.
Both statute and judge-made law have of late tended

strongly to create and maintain property in trade reputa-

tion, and the effect is probably very good.! Dut I see’
nothing in this to prohibit the employment of Stafgé
inspection and certification in cases where it can ]clie
clearly shown to possess superior advantages. ‘
As frequent complaints are now made in the manu-

facturing districts as to frauds committed in the packing
of cotton,—carth, stones, brick-bats, and rubbish of all
descriptions being sometimes found inside the bales,—it
may be pointed out that such matters were well looked
after by our ancestors. The packing of wool was superin-
tended by a special officer qualified and admitted before
the mayor and constables of the staple of Westminster.

1 By the Merchandise Marks Acts and Trade Marks Acts the
Legislature has further recognised and protected this form of pro-
perty, and has made its invasion, in certain cases, a criminal
offence. —Ep.
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An elaborate treaty of commerce between Henry VII
and the Duke of Burgundy, contracted in the year 1499,
provided that all wool exported should be packed by duly
qualified packers, who were to certify by labels the quality
of the wool. Penalties were enacted against any fraud,
cheat, collusion, or deceit, especially against those who
should “pack or fold up earth, stones, dung, sand, gravel,
ot hair in the fleeces.”
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CHAPTER III

THE FACTORY ACTS AND SIMILAR LEGISLATION DIRECTLY
AFFECTING LABOURERS

History of Factory Acts—The Act of 1878—Hours of Lahour—
Grandmotherly Legislation—Adult Women's Labour—-Ap-
prenticeship—Shop Assistants—Agrienltural Labour.

TEE most important mass of legislative enactments re-
lating to labour is contained in the Factory Acts, now
congolidated into the very important, long, and compli-
cated statute known as the Factory and Workshop Act
1878 (41 Vict, cap. 16).) This Act, mainly due, ag re-
gards the passing, to Mr. (now Viscount) Cross, forms a
complete code of factory regulations, and replaces about /
sixteen previous statutes, which are enumerated and
repealed in a schedule. There can be no doubt th'atif,
whether we look to the several more tentative acts by
which this was preceded, to the inguiries connected with
them, to the diligent and zecalous labours of the factory
inspectors, to the thorough inquiries of the Factory Act
Commissioners of 1875,—conducted to no small extent by
personal examination of the workshops,—or finally, to the
prolonged and exhaustive debates in committee of the
House of Commons, by which the details of the Act
were finally settled,—this Consolidation Act is one of
the brightest achievements of legislation in this or any
other country. The great fact is that it embodies disin-
terested legislation : the health and welfare of the people

1 See note p. 66,
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at large form the sole object ; no one class or trade is to
be promoted, as in almost all the older industrial laws,
If anything, it involves a sacrifice on the part of those
capitalists and employers who were greatly concerned in
passing it. DBefore, however, entering further into the
matter of existing factory legislation, it will be well to
consider as briefly as possible the course of events which
have led up to the present state of the law.

History of English Faclory Legislation.—Not only is it
impossible to attempt anything approaching to a history
of factory legislation, but it is also unnecessary. The re-
port or essay upon this subject prepared by Ernst, Edler
von Flener, the first Secretary of the Austro-Hungarian
embassy in London, leaves nothing to he desired as a
most clear, accurate, and compendious historical sketch of
the subject. It has been excellently translated into
English by F. L. Weinmann, and published with an In-
troduction by Mr. Mundella (London, Chapman and
Hall, 1873). This convenicnt little book contains also,
as an appendix, abstracts of Continental laws and regula-
tions respecting the labour and education of children
employed in factories. The history of factory legislation
is not only highly technical, involving details of hours
and arrangements of little general interest, but it is also
complicated by the intrusion of political intrigues and
struggles.

The first of the Factory Acts was the so-called Health
and Morals Aect, passed in 1802 (42 Geo. IIL cap. 73),
and generally known as the Elder Sir Robert Peel's Act.
Tt appears to have originated out of the practice of
apprenticeship—many children having been sent by the
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poor-law overseers of the southern counties, under bonds
of apprenticeship, to the rising manufacturing towns of
the north. These children were treated hardly better
than slaves, which indeed they really were. They were
worked day and night, and it is even said that one gang,
when exhausted, went to rest in the beds still warm of
those who were coming on to work. Attention having
been drawn to this state of things by the epidemics
which arose from overcrowding, a Board of Health was
appointed in 1796, and in 1802 the Act already named
was passed, which declares in the preamble that certain
regulations were become necessary to preserve the health
and morals of the great number of male and female
apprentices whom it was then the practice to employ in
cotton and woollen mills. The Act began by requiring
factories to be well whitewashed twice a year, and a suf-

ficient number of windows to be provided to supply fresh
air.  The next elause obliges every master to supply each’

of his apprentices with one new suit of clothes yearly,
showing that it was legally bound apprentices with whom

the Act really dealt. The time of working was not to

exceed twelve hours daily, and night work was prohibited,
with certain exceptions. Apprentices were to be in-
structed in reading, writing, and arithmetic. Male and
female apprentices were not to sleep in the same room,
nor were more than two to sleep in the same hed. A
long clause governs the instruction and conduect of
apprentices on Sundays, all these matters being looked
after by two visitors appointed by the justices. The
point of greatest interest about this Act, now wholly re-
pealed by the Factory and Workshop Act, is the fact that

it applied directly only to legal apprentices, who, being
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industrial slaves, indubitably needed the proteetion of the
law. Thus was the thin end of the wedge introduced.

In course of time, however, it was brought to the
notice of Parliament that great numbers of children
residing near factories were being worked in an excessive
and injurvious manner, because they did not enjoy the
protection of the Act described. As the evils produced
were practically as great as if the children had been
legal apprentices, the parents being almost as grasping
and carcless of the children’s health as the masters, Parlia-
ment could not deny the need of inguiry. The evidence
given before a Select Committee of the House of Commons
in 1816 led to the passing in 1819 of the Second IFactory
Act (59 Geo. IIL cap. 66), which applied, however,
only to cotton mills. The age at which children could
be admitted to such mills was now for the first time
limited to nine years of age or npwards. Between the
ages of nine and sixteen the hours of labour were not to
exceed twelve per day, exclusive of meal times, and night
work was again prohibited. Some trifling exceptions
were allowed in the case of water mills, which suffer from
irrcgularity of water-power, such exceptions existing
even in the present day.

Progress was again made in 1825 by an Act passed by
Sir John Cam Hobhouse (6 Geo. IV. cap. 63), which,
besides a. more thorough restriction of labour as regards
children under sixteen years, introduced a half or rather
quarter holiday on Saturdays. The work on that day
was not to exceed nine hours in length, to be completed
between five in the morning and half-past four in the
afternoon. Meal hours were carefully provided, and
labour of any kind during such hours absolutely pro-
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hibited. A register of children employed was now first
required, and the signature of the parents or guardians
of a child to the statement of age was to exempt em-
ployers from penalty in case of falsity, Powers were
given or confirmed to justices, but the important provi-
sion was Introduced that no justice being the proprietor
or master of a cotton mill, or the father or son of such,
should act as justice in respect of this law.

There soon followed that troublous time when trades
unions were rampant and the Reform Bill imminent.
The Factory king, Richard Qastler, now came forth into
notoriety, advocating a Ten Hours Bill The only im-
mediate froit of the agitation, however, was the Act
1 and 2 Will. IV. cap. 39, which, while repealing five
previous enactments, consolidated and slightly improved
their provisions. But this Act had the great advantage
of being carried into effect to a considerable extent, the. ‘
law having heen previously much disregarded. There
soon followed, however, Lord Althorp’s Act of 1838
(3 and 4 Will, IV, cap. 103), which introduced several
important novelties. The distinction was now intro-
duced, which has been ever since maintained, between
“children ” admitted to work of the ages nine to thirteen
years, and “young persons”’ of ages from thirteen to
eighteen years. The attendance of children at school
was now also rendered compulsory, and effectively pro-
vided for. Children were not to work more than nine
hours per day, and were to spend two more hours daily
in school. It is said that this ““half-time ” prineiple was
quite accidentally discovered. Some means being sought
whereby evidence should be available that a child was
not working at a certain hour, it was suggested by Mr.
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Fdwin Chadwick that presence in school would afford
the best possible evidence. Thus it came about that all
factory children have for half a century past received
something to call education,

Passing over many technical difficulties which were
encountered in ascertaining the ages of children, whether
by reference fo stature, general appearance, dentition,
ete., we come to the Consolidating Act, which Sir Robert
Peel carried in 1844, namely the Factory Act (7 and 8
Viet. cap. 15). The hours of labour of children of eight
(instead of mine) ycars of age and upwards were now
reduced to six and a half, three hours’ daily attendance
ab school for five days per week being further required.
In some cases, however, alternate days of ten hours’
labour and five hours’ schooling were allowed. Various
careful regulations were made abont meal times, during
which times no children nor young persons were to be
allowed to remain in the workrooms. Many such regula-
tions, which appear at first sight needless or oppressive,
were found by experienceto berequisite to preventevasion
of the law, and to facilitate discovery of infractions by ihe
inspectors and sub-inspectors, who were now endowed
with considerable powers. Under the original Health
and Morals Act visitors were to be appointed by the
local justices, but the law was generally disregarded.
The Act of 1833 introduced the principle of centralisa-
tion, enabling the Crown to appoint four inspectors, with
all kinds of functions, including, at that time, magis-
terial powers. The latter powers were retrenched by
the Act of 1844, and inspectors must now prosecute
before a court of summary jurisdiction; but in every
other respect the inspectors have retained or advanced
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their functions, and they have been the key to the sue-
cess of the whole system.

The subsequent Factory Acts are of less general
interest, being chiefly occupied either with more nar-
rowly defining hours, or with extending the provisions
of the Acts to additional branches of industry. Thus
the 13 and 14 Vict. cap. 54, defined the legal working
day as limited between six in the morning and six in
the evening, with an hour and a half for meals, leaving
a maximum of ten and a half hours for work. Any
person simply found npon the premises of a factory was
to be deemed at work. A Saturday half-holiday after
two o'clock was seeurely provided for.

The legislation so far described related only to textile
factories—cotton, woollen, silk, or linen. Bleaching

and dyeing works were only hrought under restriction

in 1860, by the 23 and 24 Vict. cap. 78. Mining in-
dustry had been regulated so far back ag 1842, when
the Mining Act (5 and 6 Viet. cap. 99) absolutely prgfl-
hibited the employment of females, and boys under ten
years of age, underground. In 1850 the supervision of
mines was vastly improved by the Coal and Iron Mines Act
(23 and 24 Viet. cap. 151) which introduced a variety

of precautions as regards the health and safety of miners,

and empowered the appointment of a staff of inspectors.

In 1862 double shafts were required to be provided to

coal mines, Several minor industries, such as manufac-

tories of earthenware, Iucifer matches, cartridges, etc.,

were brought under regulation in 1864.

A great advance was carried out by the I'actory Acts
Extension Act and the Workshop Regulation Act, both
passed in 1867 (30 and 31 Vict. caps. 103 and 146),
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which brought almost all establishments to be called
manufactories under snpervision, the number of sub-
inspectors being increased for the purpose. The regu-
lations of the Workshop Act, however, were to be
enforced by the local authorities. A kind of experi-
mentum crucis was thus afforded to show the corm-
parative merits of localised and centralised management,
which resulted entirely in favour of the latter. Many
town councils explicitly resolved not to interfere with
trade, and many more silently ignored the Act, so that
the inspectors were obliged to declare, in 1868 and 1869,
that the Workshop Act was a dead letter. Compara-
tively little interest attaches to some of the subsequent
Acts, such as that of 1870, extending the Factory Acts
Extension Act to print, bleaching, and dyeing-works,
and to preserving and fish-curing establishments, or the
Amendment Act of 1871, allowing Jews to work on
Sundays. Another Act of 1871 (34 and 35 Vict. cap.
104} transferred the supervision of workshops from the
local authorities to the inspectors and sub-inspectors of
factories, who were to enforce the law and make reports
as in the case of factories. The Factories (Health of
Women) Act of 1874 much enlarged the powers of
inspectors, and made many small improvements in the
laxr which it is needless to refer to, inasmuch as the
whole of the laws relating to factories and workshops
generally are consolidated and codified, as already
stated, in the Act of 1878, The changes effected
by this Act, indeed, were not great, the chief pur-
pose of the consolidation being to make the law
clear, consistent, and embodied in a single convenient
code.
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The Faclory end Workshop Aet, 1878.—This Act
(41 Vict. cap. 16), which has no preamble at all, con-
sists, in addition to two preliminary sections giving
the short title and commencement of Act, of four
principal parts, and six schedules. The first part con-
tains the general law relating to factories and work-
shops, treating In succession of sanitary provisions, the
safety of employees, their employment and meal hours,
holidays, the education of children, certificates of fit-
ness, and notice and investigation of accidents. DPart I
is of a more detailed character, and provides specially
for particular classes of factories and workshops as
regards health and safety, special restrictions of employ-
ment, special exceptions regarding Jews, meal hours,
overtime, night-work, domestic employment, ete. In
Part IIL. the machinery of administration is provided—
the appointment of inspectors, certifying surgeons, regu-,
lation of clocks, provision of registers, enforcement of
penalties, and legal procedure, being provided for. Thers
yet remains Part IV., which settles the difficult question
of definition of terms, the mode of application of the Act
to Scotland and Ireland, and adds a few trifling excep-
tions, finally repealing all the previous sixteen Factory
“Acts, and a few scctions of other Acts, as enumerated in
the sixth schedule. There are, moreover, five important
schedules, giving detailed lists of oecupations subject to
certain special restrictions or exceptions. Such, however,
are the complications of this remarkable eode of law,—the
mere table of contents filling eight pages and the text
gixty-five,—that anything approaching to a commentary
upon its effects would £ill a large volume. In addition to
several publications of Mr. Alexander Redgrave, a text-
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book of the Act has been published by Mr. G. J. Notcutt,
entitled ““ The Law relating to Factories and Workshops,
with Introduction and Explanatory Notes; comprising
the Tactory and Workshop Act, 1878, and the Orders
of the Secretary of State made thereunder.” Second
Edition. London, 1879 (Stevens).

It is a peculiarly difficult task to give in a few words
the general eflect of this Act, because there ave in almost
every clause various alternatives or options in addition
to exceptions and other complications. Thus every
abbreviated statement is of necessity more or less in-
accurate.  The general assumption of the Act is, that
labour in textile factories involves a more severe strain
than that in non-textile factories and workshops. While
the longest period for which a young person or woman
may be cmployed in textile labour without an interval
for meals is four and a half hours, the corresponding
limit for other labour is five hours. Textile factories are
defined in section 93 as premises in which steam, water,
or other mechanical power is used in manufacturing
cotton, wool, hair, silk, flax, ete., not including bleach,
print, and various other kinds of works. Non-textile
factories are described in a long schedule ; and workshops
are practically any places not being factories where
manufacture is earried on.

The hours of work seem to be in no case absolutely
fixed, but on five days a weel are either to begin not
before 6 A.M. and end not later than 6 r.n. (in work-
‘shops 9 L), or clsc begin not before 7 Aar and end
not later than 7 a1, On Saturdays work must end at or
before 2 P.M. 1n textile and 4 P.o. in other factories and
workshops. The meal-times shall amount to not less
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than two hours in the day in textile factories, and one
hour and a half in other places of work, except on
Saturday, when half an hour only may be allowed. The
general result seems to be a working week of 564 hours
in textile factories, and 60 hours in non-textile factories
and workshops, subject to exceptions, holidays, etc.

The regulations for the employment of children are
of a far more complex character. The 20th section, in-

deed, is simple enough, absolutely prohibiting the employ-

ment in any factory or workshop of children under the
age of ten years—a rule extended to industry generally
by the 5th section of the Elementary Education Act of
1876, 39 and 40 Viet. cap. 79. Under sixteen years of age
a certificate of fitness for factory labour must be obtained.
Children are only to be worked upon the half-time system,
which admits, however, two methods, either of kaing
part of the day in the factory and another part in schoo]

or else attending the factory and school on alternate days

On the latter system the child is treated much on th

terms of a young person, but must never be employed at

work for two days in succession, nor without altcratlon
of the days in each alternate week.

In the daily hali-time system, morning sets of children
begin with the young persons, but end at one o’clock, and
afternoon sets begin at one o'clock and end with the
young persons. The morning set of ome week becomes
an afterncon set the next week, and wice versd. The
Saturday half-holiday i1s provided for in an elaborate
way. When employed in a morning or afternoon set, a
child is reguired to attend a recognised efficient school
for one attendance every day excepting Saturday. On
the alternate day system two attendances shall be made

//}



111 THE FACTORY ACTS 65

on each work day preceding each day of employment,
Sunday labour is prohibited on the part of all childrer,
young persons, and women, excepting Jews, for whom
special regulations are provided. There are, moreover,
all kinds of special exceptions and relaxations in parti-
cular trades. Manual labour carried on by a family in
their own dwelling is exempted from restriction under
section 98, provided that the labour is exercised at
irregular intervals, and does not furnish the whole or
principal means of living. The work of straw-plaiting,
pillow-lace-making, and glove-making is expressly ex-
empted under section 97 when carried on in a private
house, and such exemption may be extended by the
Secretary of State to other light, healthy handicrafts.
As the terms employed do not include male persons
above the age of eighteen years, except in the sections
relating to safety and sanitary precautions, it follows
that men are allowed to work as they like, day or night.

There are various further exeeptions; thus overtime
is freely allowed up to nine or ten o’clock at night, when
fruit has to be suddenly preserved, or railway guides
bound at the end of the month, or Christmas presents
rapidly pushed forward, or some similar press of work
undertaken. When water-mills are liable to he stopped
by drought or flood, a certain amount of overtime may
be granted by the Secretary of State to make up the loss.

A pumber of additional relaxations or changes have
been made by order of the Secretary of State, under
powers given in several sections; thus another day has
been allowed to be substituted for the Saturday half-
holiday in the case of printing-offices engaged in printing
newspapers, railway time-tables, and other urgent publi-

F
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cations, as also in certain workshops where clothes are
being made. Other orders grant a five hours’ spell in
the hosiery and woollen factories of certain counties ; vary
the holidays ; alter the meal hours; allow employment
during meal hours; allow thirty minutes’ overtime in
case of non-completion of work, and so forth.!

Hours of Labour.—It is quite possible that, at some
future time, attempts will be made to press upon the
attention of the Legislature measures for the restrietion
of adult male labour. At present, under the Factory
and Workshop Act, regulation of the time of labour is
carefully limited, as already explained, to the labour of
children, young persons, and women. The Legislature
has, in fact, always abstained from interfering with the
liberty of adult men to work as long or as short a time
as they like. Indirectly, however, a large number of’
- workmen fall practically under restriction, because,
where many children or women are employed, the
whole labour of the factory is brought to a stand when
the clock strikes the hour assigned for stopping in ﬁl)e

I The great Consolidation Actof 1878 has since beensupplemented
by further Acts of Parliament, such as the Factory and Workshop
Act 1883, the Cotton Cloth Factories Act 1889, the Factory and
Workshop Act 1891, the Shop Hours Acts 1892-1895, the Factory
and Worlshop Act of 1895, and the Factory and Workshop Con-
solidation Act of 1901 (1 Edw. VII ¢ 22).

Of these, the first dealt with the conditions of work io white
lead factories and in bakehouses, and the second prohibited an
excessive tempernture and excessive humidity of the atmosphere
in any room, shed, or workshop where the weaving of cotton is
carried on, while the third, among other provisions, prohibited the
employment in any factory or workshop of a woman within four
weels of childbirth, and of any child under the age of eleven years,
A painstaking History of Factory Legislation, by Hutchins and
Harrison, has been published recently, 1907 (P. S. King & Son).—En.
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Act. It is well Lknown, however, that many men
advocate the interference of the Legislature in all fac-
tories whatsoever. The ultimatum of the working
classes is expressed in the following couplet :—

¢ Eight hours to work, eight hours o play ;
Eight hours to sleep, and cight shillings a day.”

In the United States an Iight Hours Act has already
been passed in some of the States, but being purely per-
missive in character, has proved to be a dead letter.
An Act which defines a day’s labour as being that of
eight hours, in the abscnce of any stipulation to the
contrary, is, of course, easily set aside, and has been
generally disregarded.

I venture to maintain that the question of limiting
adult male labour in associated and organised bodies of
men is not to be decided once for all on some supposed
principle of liberty. The same principle, if it existed,
would apply to adult women, We must treat the ques-
tion on the varied and detailed grounds of expediency.
No one, indced, would propose to interfere with the
workman labouring in his'own private shop or dwelling.
There each man can work as he likes. But where a
large number of men are employed together in a factory
there is not the same individual liberty ; all must con-
form to the wishes of the majority, or the will of the
employers, or the customs of the trade. I see nothing,
therefore, to forbid the State interfering in the matter,
if it could be clearly shown that the existing customs
are injurious to health, and that there is no other
probable remedy. Neither principle, experience, nor
precedent, in other cases of legislation, prevents us from
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contemplating the idea of State interference in such
circumstances.

But we are bound in a question of this sort to place
ourselves at every point of view, and to accept all kinds
of information, irrespective of any strict laws of
evidence. Thus, when we hear workmen debating on
the moral and sanitary advantages of an Eight Hours
Bill, we must remember the prevalent fallacy that the
limitation of labour raises its price, and transfers some
of the master’s profits to the workman’s pockets. To
lessen the day’s labour by one hour, is to lessen the
supply of labour by one-ninth or one-tenth part, and to
the same extent to waste the efficiency of all machinery,
and of the fixed capital connected therewith. It is an
economic fallacy to suppose that any adequate counter-
balancing advantage can, as a general rule, arise out of
this loss, except of course the recreative, sanitary, or
intellectual advantages (if any) to the workman from '
his enjoyment of more leisure time. When we observe,/
too, that trades unions are already constantly wrangling
with employers for a reduction of hours, while individual.
workmen are generally ready to work overtime for a
moderate inducement, we shall be led to think that
there is no ground whatever for legal limitation of adult
male labour in the present day. Where the interference
of trade societies is already, if anything, too great, there
would be harm rather than good in adding Government
restrictions.

Grandmotherly Legislation.—In spite of the conclusion
just arrived at, I think it well to show by example that
the Legislature has fully conceded, even for adult men,
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the prineiple of * grandmotherly legislation,” if principles
must be spoken of. I may mention again the Truck
Acts as a standing proof that men have been held to need
the protection of the State in some of the simplest
transactions of life. The freedom of contract is actually
destroyed by such laws. It is only necessary again to men-
tion the Coal Mines Act and the Metalliferous Mines Act
(35 and 36 Vict. caps. 76, 77), or the complicated series
of Acts relating to merchant shipping, to show what a
mass of legislation has already been sanctioned for the
protection mainly of adult men.! The provisions of the
law to repress erimping and imposition by the keepers
of seamen’s lodgings (17 and 18 Vict. cap. 104, sections
233-238) are especially a case in point. Any person can
be fined five pounds who, on board a ship within twenty-
four hours of her arrival, solicits a scaman to become a
lodger. The seaman is treated by the law as if he
were a mere child ; but there is no like law to protect
the bewildered traveller, who, in stepping out of the
railway-station at some strange town, finds hirself
beset by a score of hotel porters and touts of various
descriptions.

The point of the matter, however, is most curiously
illustrated by the history of the law relating to the
fencing of machinery. DBy the 7 and 8 Viet. cap. 15,
sec. 21, it was enacted that “every fly-wheel . . . and
every hoist or teagle, near to which children or young
persons are Liable to pass or be employed, and all parts
of the mill-gearing in a factory, shall be securely fenced.”
When these words came to be critically read by those

I The conditions of labour in ceal mines are now regulated by
the Coal Mines Regnlation Aet 1887 and Amending Aets.—En.



TAT,
70 THE STATE IN RELATION TO LABOUR  cuar.

machinery owners, to whom they were a matter of
pecuniary importance, it was argued that the limitation
“near to which children or young persons are liable to
pass” must have been intended to apply to all parts of
the mill-gearing in a factory as well as to the fiy-wheel,
hoist, teagle, etec. The contrary supposition not only
produced some absurd distinctions between parts which
were always to be fenced and those which were only
sometimes to be fenced, but it led to the very sweeping
result that a vast amount of machinery to which men
alone had access was to be fenced just as if women and
children were in question. The principle of adult male
protective legislation was in fact involved unintention-
ally in the awkward wording of the clause. The disputes
which arose in consequence induced the Government to

pass a special Act (the Factory Act of 1856, 19 and 20
Vict. cap. 38) for the purpose of explaining and limiting /
the words above quoted. It was enacted that “the said

section 21, so far as the same refers to mill-gearing,

shall apply only to those parts thereof with which
children and young persons and women are lable to

come in contact, either in passing or in their ordinary
occupation in the factory.” Adult males, then, were to
be left to be crushed to death by their own carelessness,
when so small an expenditure would render these acci-
dents nearly impossible. Tiwenty years later the absurdity
as well as the inhumanity of this limitation seems to have
become apparent, and in the Factory and Workshop Act
of 1878 the sections (5 and 6) relating to the fencing
of machinery apPly to “any person,” which of course
includes the adult male, Nor, while these sections were
debated in committee, was any objection made nor any

‘
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reference to the old disputes. The regulations in the
same Act relating to bakehouses involve men as well as
boys, but it was explained by Mr. Cross that they were
intended for the good of the bread, not the good of the
men. DBut the principle of legislation for men was
sufficiently conceded in the matter of fencing.

Adult Women's Labour.—After the remarks just made
upon the expediency of restrictions on adult men’s labour,
it may be superfluous to consider whether like restrie-
tions are justifiable in the case of adult women. It
seems to be conceded that women are less able to take
care of themselves than men, and accordingly since 1833
they have been an object of care to the Legislature. No
doubt, with trifling exceptions, they have formed ne
trades unions, and apparently have taken no measures
to protect themselves. In the case of domestic service,
nevertheless, they have known perfectly well how to
advance their interests. It is, indeed, a remarkable fact
worthy of careful notice, that while factory labour has
engrossed so large a share of the attention of Parliament,
and added a multitude of Acts to the Statute-Book, there
is really no statute law worth speaking of which relates
to domestic service. The common law, which in this case
means little more than custom, has been found sufficient
to secure the rights and interests of adult women as well
asmen. This, however, seems to indicate by contrast the
need for legislation where the conditions of labour are
very different. The most absolute of labour prohibi-
tions, for instance, is that of the Actr of 1842 (5 and
6 Vict. cap. 99), which declared it to be “unfit that
women and gitls should be employed in any mine or






